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1. INTRODUCTION
· Advocacy is an art and not a science.
· Art nonetheless is generally ‘designed’ according to pre-determined rules – in this context:
i. The rules of procedure.
ii. The rules of evidence.
iii. The Codes of Conduct.
iv. The exigencies of the case.
· Within those limits the art of the skilful advocate is to paint the best picture of his client’s case.
2. BASIC QUALITIES
There are 8 basic qualities that mark out a good advocate from a poor one:
· Eloquence (words without substance will however soon annoy a Judge);
· Sound legal knowledge relevant to the case in hand (knowledge of the law but an inability to explain it clearly will soon annoy a Judge);
· Mastery of the facts of the case (knowledge of the case but an unsound grasp of the law or inability to articulate either or both will soon annoy a Judge);
· Courtesy to the Court, witnesses and other advocates (both by words and conduct);
· Courage (an ability to stand ones ground in the face of a hostile court); and
· Honesty and integrity: to oneself i.e. don’t take work you are unable to do through time constraints or competence; your opponent and the Court i.e. there is an overarching duty to assist the Court reach the right answer even if it is adverse to your client’s case – this was first enshrined in ss27(2A) and 28(2A) of the Courts and Legal Services Act 1990; it is now provided for in the Legal Services Act 2007. 
In particular:
i. Duties of regulated persons in s176 (1): ‘A person who is a regulated person in relation to an approved regulator has a duty to comply with the regulatory arrangements of the approved regulator as they apply to that person’; and 
ii. Duties of advocates and litigators in s188 (1): ‘This section applies to a person who - (a) exercises before any court a right of audience, or (b) conducts litigation in relation to proceedings in any court, by virtue of being an authorised person in relation to the activity in question. (2) A person to whom this section applies has a duty to the court in question to act with independence in the interests of justice. (3) That duty, and the duty to comply with relevant conduct rules imposed on the person by section 176(1), override any obligations which the person may have (otherwise than under the criminal law) if they are inconsistent with them. (4) “Relevant conduct rules” are the conduct rules of the relevant authorising body which relate to the exercise of a right of audience or the conduct of litigation.
· For barristers this requires compliance with the Code of Conduct and in particular:

i. Rule 302: ‘A barrister has an overriding duty to the Court to act with independence in the interests of justice: he must assist the Court in the administration of justice and must not deceive or knowingly or recklessly mislead the Court’; and 
ii. Rule 303: ‘A barrister: (a) must promote and protect fearlessly and by all proper and lawful means the lay client's best interests and do so without regard to his own interests or to any consequences to himself or to any other person (including any colleague, professional client or other intermediary or another barrister, the barrister’s employer or any Authorised  Body of which the barrister may be an owner or manager);  (b) owes his primary duty as between the lay client and any other person to the lay client and must not permit any other person to limit his discretion as to how the interests of the lay client can best be served…’.
· For solicitor advocates this requires compliance with Chapter 5 of the SRA Code of Conduct 2011 which is now ‘outcome’ focused – in particular litigation must be conducted to secure the following Outcomes: 
You do not attempt to deceive or knowingly or recklessly mislead the court; 

You are not complicit in another person deceiving or misleading the court; 

You comply with court orders which place obligations on you;

You do not place yourself in contempt of court; 

Where relevant, clients are informed of the circumstances in which your duties to the court outweigh your obligations to your client;

You comply with your duties to the court;
You ensure that evidence relating to sensitive issues is not misused; you do not make or offer to make payments to witnesses dependent upon their evidence or the outcome of the case.
· The above duties have long been recognised by the Courts:

i. Denning LJ in Tombling v Universal Bulb [1951] 2 TLR 289 at 297 stated:  ‘The duty of counsel to his client in a civil case – or in defending an accused person – is to make every honest endeavour to succeed. He must not, of course, knowingly mislead the court, either on the facts or on the law, but short of that, he may put such matters in evidence or omit such others as in his discretion he thinks will be most to the advantage of his client’;

ii. Lord Hoffmann in Arthur Hall v Simons [2000] 3 WLR 543 stated: ‘Lawyers conducting litigation owe a divided loyalty. They have a duty to their clients, but they may not win by whatever means. They also owe a duty to the court and the administration of justice. They may not mislead the court or allow the judge to take what they know to be a bad point in their favour. They must cite all relevant law, whether for or against their case. They may not make imputations of dishonesty unless they have been given the information to support them. They should not waste time on irrelevancies even if the client thinks that they are important. Sometimes the performance of these duties to the court may annoy the client.’

· Sound judgment i.e. which points to take, in what order and when to ask a question and when not.
· Humanity i.e. an understanding of types of mankind and what are perceived as natural human emotions/ responses to case scenarios.
3. CASE PREPARATION – NON-WITNESS CASES
(1) INJUNCTION
· Identify the cause(s) of action: note this does not mean specifying every possible basis of a claim. As Brooke LJ pointed out in McFarlane v Wilkinson [1997] 2 Lloyd’s Rep 259 at 275: 

‘When deciding how to plead a civil case … any barrister must exercise judgment as to the merits of the different causes of action that might be pleaded. The client will not thank counsel who, without warning him or her of the risks involved, takes nine properly arguable points, most of which had a prospect of success not much higher than 30%, if as a consequence the litigation takes twice as long and costs twice as much as it would have done if only good points had been pleaded, and if the ultimate costs order reflects the time and cost spent on each point. It is at this point that the barrister’s judgment enters into the equation. …Much if not most of a barrister’s work involves exercise of judgment - it is in the realm of art not science. Indeed the solicitor normally goes to counsel precisely at the point where, as between possible courses, a choice can only be made on the basis of a judgment, which is fallible and may turn out to be wrong… The exercise of judgment is an exercise in which demands are made on a barrister’s intellect, erudition, practical experience and, often, intuition. Very often indeed the decision whether a point should be pleaded draws on all four of these qualities, and any experienced judge will know that on occasion it is the finest pleader who produces the shortest and most formidable pleadings. Over recent years there has been a noticeable tendency for pleadings to become longer and more elaborate, and this has inevitably led to an increase in the delays and costs involved in litigation … If the court were to accept [the]… contention that the failure to include in a pleading any properly arguable point which had a reasonable prospect of success, however small, constituted professional negligence, this would only exacerbate a serious contemporary problem…’ 
· Interrogate the client as to the evidence in support of and adverse to his cause; this is particularly important and well recognised - In Rex v Kensington Income Tax Commissioners, Ex parte de Polignac (Princess) [1917] 1 K.B. 486, 509 Warrington L.J. said: 

‘It is perfectly well settled that a person who makes an ex parte application to the court – that is to say, in the absence of the person who will be affected by that which the court is asked to do - is under an obligation to the court to make the fullest possible disclosure of all material facts within his knowledge, and if he does not make that fullest possible disclosure, then he cannot obtain any advantage from the proceedings, and he will be deprived of any advantage he may have already obtained by means of the order which has thus wrongly been obtained by him. That is perfectly plain and requires no authority to justify it.’

Bingham J in Siporex Trade SA v Comdel Commodities [1986] 2 LR 428 @ 437, subsequently cited with approval in the more recent case of the Court of Appeal in Marc Rich & Co Holding GmbH v Krasner [1999] CLY 487) summarised the position as follows: 

(1) The applicant is required to show the utmost duty of good faith and must present his case fully and fairly; as such “fair presentation” cannot be separated from the duty; (2) The affidavit or witness statement in support of the application must summarise the case and the evidence on which it is based; (3) The applicant must identity the key points for and against the application and not rely on general statements and the mere exhibiting of unhelpful documents; (4) He or she must investigate the nature of the claim alleged and facts relied on before applying and must identify any likely defences; (5) He must disclose all facts, or matters, which reasonably could be taken to be material by the judge deciding whether to grant the application; the question of materiality is not to be determined by the applicant.

· What is the evidential justification for the alleged urgency?
· What evidence is there the applicant will be good for the required cross undertaking?
· Preparation of the pre-trial checklist for injunctions.
· Preparation of Skeleton Argument.
· Preparation of draft Order:
In Memory Corporation plc v Sidhu [2001] 1WLR 1443 at 1459 (and CPR 25.3.5, Siporex Trade SA v Comdel Commodities [1986] 2 Lloyd’s Rep 428 at 437), the Court of Appeal drew attention to the need to provide a pre-drafted order, a skeleton argument and the need for the applicant to keep a note of the judgment.

· Appearing before the Judge: headline points for and against. 

· Service of the Order and Note of the hearing.
(2) THE RETURN DAY INJUNCTION
· Timely service of evidence in response – respondent:
· To comply with an Order for disclosure.
· To advance any case for discharge.
· Preparation of Skeleton Argument.
· Timely service of any further evidence responsive to the above: 
· Preparation of developed Skeleton Argument.
(3) SUMMARY JUDGMENT APPLICATIONS
· Care is needed over whether a case is really suitable for summary judgment. In Doncaster Pharmaceutical v The Bolton Pharmaceutical Company [2006] EWCA Civ 661 Mummery LJ observed: 

‘I also wish to say a few words about the litigation expectations and tactics of claimants and defendants. Claimants start civil proceedings … in the expectation that they will win and often in the belief that the defendant has no real prospect of success. So the defence put forward may be seen as a misconceived, costly and time-wasting ploy designed to dodge an inevitable judgment for as long as possible. There is also a natural inclination on the part of optimistic claimants to go for a quick judgment , if possible, thereby avoiding the trouble, expense and delay involved in preparing for and having a trial. Everyone would agree that the summary disposal of rubbishy defences is in the interests of justice. The court has to be alert to the defendant, who seeks to avoid summary judgment by making a case look more complicated or difficult than it really is. The court also has to guard against the cocky claimant, who, having decided to go for summary judgment, confidently presents the factual and legal issues as simpler and easier than they really are and urges the court to be "efficient" ie produce a rapid result in the claimant's favour. In handling all applications for summary judgment the court's duty is to keep considerations of procedural justice in proper perspective. Appropriate procedures must be used for the disposal of cases. Otherwise there is a serious risk of injustice. Take this case. Although it was described by the claimant's counsel as an open and shut case in which a "smoke screen" defence was being raised, it was rightly accepted in the court below that the evidence "looks quite lengthy." It certainly is lengthy for a Part 24 application. The papers look to me more like a set of trial bundles rather than interlocutory application bundles. There are four files of witness statements, exhibits and associated legal documents and two lever arch files of authorities, many of them on EU competition law. The claimant's counsel supported the application for summary judgment by a 22 page skeleton argument, accusing the defendants of "diversionary tactics designed to try to avoid summary judgment," of introducing "red herrings" and of having used their "best efforts to make the matter appear to be complicated." It was submitted that the case nevertheless "remains a matter appropriate for summary disposal." But already the seeds of doubt have been sown about how open and shut the case really is and whether the court should set out along summary judgment road at all. On the appeal counsel for the claimant repeated that the defendants' arguments in this court "are further designed to try to make matters look complicated and unsuitable for summary determination" and so attempt to avoid liability. As explained later, the case may turn out at trial not to be really "complicated", but it does not follow it should be decided without a fuller investigation into the facts at trial than is possible or permissible on summary judgment.’

· Application (and directions for time tabled hearing).
· Preparation of witness statements and exhibits.
· Pagination of hearing bundle.
· Preparation of Skeleton Argument.
· Preparation of draft Order.
· ‘Stifling claims’:
The issue here is classically summed up in M V Yorke Motors v Edwards [1982] 1 WLR 444, per Lord Diplock:  

‘If the sum ordered to be paid as a condition of granting leave to defend is one which the defendant would never be able to pay, then that would be a wrongful exercise of discretion, because it would be tantamount to giving judgment for the plaintiff notwithstanding the court’s opinion that there was an issue or question in dispute which ought to be tried.’ 

Nonetheless, the court can and will take into account the fact that a litigant pleading impecuniosity "may have funds, he may have business associates, he may have relatives, all of whom can help him in his hour of need". Evidence addressing this is therefore required – but probably at a subsequent hearing or by evidence held back until it becomes relevant.

(4) APPEAL HEARINGS – COURT OF APPEAL AND FIRST TIER APPEALS
· Permission application – to Judge or Appeal Court:
· Draft Grounds.
· Skeleton Argument.
· If granted:

· Judgement under appeal.
· Grounds.
· Skeleton.
· Pleadings.
· Transcript?

· Key documents.
· 52PD5.6A

· If responding:

· Cross Notice (permission).
· Skeleton.
· Adequacy of the Appeal Bundle.
(5) OTHER INTERLOCUTORY HEARINGS
· Case Management Hearings:
· Paginated hearing bundle.
· Case Summary.
· Skeleton Argument and draft Order.
· Specific disclosure.
· Extensions of time.
· Relief from sanctions: 

· Evidence addressing Part 3.9 criteria – in considering any such application the Court must have regard in particular to the nine factors listed in CPR Part 3, Rule 3.9(1) (a) to (i); the application for relief “must be supported by evidence”: see generally Woodhouse v Consignia Plc [2002] EWCA Civ 275.

· Skeleton Argument.
4. The Skeleton Argument
· Purpose – to persuade the Judge quickly of the ‘justice’ of your position – requires clear, logical and succinct presentation of arguments and materials: so –
· Introduction i.e. what is the case about?
· List of essential reading.
· Relief being sought – i.e. what is the application – what is the Court being asked to do?
· Summary of evidence relied upon (list of witness statements and relevant exhibits cross referenced to the paginated bundle).
· Legal analysis as to why the relief claimed is justified on the facts as summarised.
· Avoid the ‘cake and crap trap’.
· Draft Order. 

· Copies of relevant authorities with key passages marked up.
5. Case preparation – witness cases
· Opening the case – first hit is the Skeleton Argument/second hit is to identify key documents in the paginated trial bundles.
· Examination in chief – limited but if additional questions to be put (1) explain why and (2) ensure your opponent is told what is going to be asked, why and the likely evidence to be adduced thereby.
· Cross examination – lay witnesses:
i. Identify what is in dispute.
ii. How is the witness to be challenged (inconsistency with disclosed documents/ common sense human reactions/ other key evidence/ prior statements).
iii. Identify what the witness might help about if asked but as to which his statement is silent.
iv. Decide whether to elicit helpful evidence first before any attack on other evidence he gives.
v. Plan the cross examination carefully – lead up to ‘killer questions’ by laying the ground and cutting off exit routes; pin the witness down by the use of ‘closed questions’.
vi. What are you seeking to achieve by asking questions? 

· Cross examination – expert witnesses:
i. Consider whether the ‘expert’ is an expert and whether he is an expert in the relevant field: Per Butler Sloss LJ in Sansom & Anor v Metcalfe Hambleton & Co [1997] EWCA Civ 3019: ‘A court should be slow to find a professionally qualified man guilty of a breach of his duty of skill and care towards a client, (or third party) without evidence from those within the same profession as to the standard expected on the facts of the case and the failure of the professionally qualified man to measure up to that standard. It is not an absolute rule as Sachs LJ indicated by his example but, unless it is an obvious case, in the absence of the relevant expert evidence the claim will not be proved.
ii. Consider main points for attack with your own expert first.
iii. Consider whether the expert has truly discharged his duty of independence (what has he omitted to consider adverse to his thesis – why was it omitted? Through negligence or partisan disposition – if left uncorrected would the Court have been misled?
iv. Consider how much of the report has been modified by the joint statement.
v. Consider how compliant with the requirements of the Practice Directions the expert’s evidence is – both report and live evidence.
· Re-examination:
i. What do you want to achieve? Repair a case? Reinforce a strong case? Correct a misunderstanding? Allow opportunity for expansion where the opponent has cut the witness off with ‘we will come to that later’ but does not!
ii. Non-leading questions are not permitted – and are ineffective.
iii. Re-examination must arise out of cross examination.
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