
AGRICULTURAL LAW UPDATE 2005

1. SECURITY OF TENURE

 Gibbons v Pickard [2002] EWCA Civ 1780 concerned a claim for possession of 2
fields of 28 acres defended on basis of a secure tenancy protected by section 2 of
the Agricultural Holdings Act 1986. Judge failed to give adequate reasons for
finding that P had a tenancy especially in connection with the issue of exclusive
possession. The judge had failed entirely to deal with a body of evidence to the
effect that the land was occupied by horses belonging to third parties: while this
may not have been inconsistent with an entitlement to exclusive possession
another possibility was that it was not a case of exclusive possession but shared
possession. The decision was therefore unjust within CPR 52.11(3) because of a
serious procedural irregularity and so a retrial was ordered.

 In Davies v Davies [2002] EWCA Civ 1791 allowing a summer grazier to plant a
crop of barley in return for re-seeding the land back to grass did not bring the
agreement within section 2 of the Agricultural Holdings Act 1986. The judgment of
Megaw LJ in Bahamas International Trust Co Ltd v Threadgold [1974] 1 WLR 1514
relating to the statutory conversion not taking place if a radically different
agreement would be the result, was applied. It was impossible for the obligation to
re-seed to be performed each year if the agreement became a yearly tenancy and
postponing that obligation to the end of the tenancy would remove the yearly
consideration for permission to use the field for an agricultural purpose other than
summer grazing. The agreement was a one-off arrangement that section 2 does not
protect.

 Section 6(5) Agricultural Holdings Act 1986 provides:

Where in respect of a tenancy of an agricultural holding

(a) the terms of the tenancy neither make provision for, nor make provision
inconsistent with the matters specified in paragraph 9 of Schedule 1 to this Act,
and

(b) the landlord requests the tenant in writing to enter into such an agreement as
is mentioned in subsection (1) above containing provision for all of the matters
specified in that Schedule,

the tenant may not without the landlord’s consent in writing assign, sub-let or part with
possession of the holding or any part of it during the period while the determination of
the terms of the tenancy is pending; and any transaction entered into in contravention
of this subsection shall be void.

 The ban on assignment only follows from a landlord’s request.

 A section 6 request may be made without prejudice to the owner’s contention that
no tenancy exists (Grammer v Lane [2000] 2 All ER 245 CA).

 Well Barn Farming Limited v Backhouse [2005] EWHC 1520 (Ch) P. Morgan QC.
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 Dispute over an alleged tenancy of 1.10 acres known as Pump House Copse
adjoining 51 acres of land subject to a written agreement in 1980 between Well
Barn’s predecessors and D. At the time of the oral agreement related to the 1.10
acres the owner had shooting rights over Fullers Firs owned by D. The agreement
in 1991 gave D the right to occupy Pump House Copse in return for permitting the
owner to cut back bushes and other growth on Fullers Firs to improve the
shooting. That was sufficient consideration despite the temporary nature of the
arrangement.

 A contention that there was no intention to create legal relations also failed.
Although the arrangement was considered at the time to be of slight importance,
the consent to do works on Fullers Firs affected the legal relations under the
shooting lease and the Judge felt unable to divide up the transaction so that one
part, related to Fullers Firs, did affect legal relations but the other, related to Pump
House Copse, did not. There was no other explanation for the arrangement such as
friendship or a family relationship. The fact that the parties contemplated the
arrangement as being temporary was not of itself incompatible with a legal
relationship being created.

 Section 2(1) converts into a yearly tenancy any agreement which can with the
necessary modifications be so converted. In Harrison-Broadley v Smith [1964] 1 WLR
456, 467 Pearson LJ said:

The necessary modifications have to be distinguished from a transformation of
the agreement into something radically different.

 Noting that the possibility that section 2 might not apply where the necessary
modifications were too radical was given renewed vigour by the Court of Appeal in
Davies v Davies but also that Well Barn did not make any closing submissions to
that effect, the Judge said, at para 51:

Although I would have liked more assistance on the question of “necessary
modifications” and the grounds for distinguishing this case from Davies v
Davies it does not seem to me to be right to decide the case against Mr and Mrs
Backhouse on a point that has not been put forward by the Claimant. In any
event, I think it is probably the case that the necessary modifications in the
present case can be made. The difficulty in Davies v Davies was that the
occupier of the land under the contractual licence had agreed to reseed the land
at the end of the year. If that arrangement was converted into a tenancy from
year to year, the tenant would have had the right to farm the land as arable
land, and not reseed at the end of the year but only reseed at the end of the
arrangement, which might be many years later. In the present case, the
reference to the land being taken back and the replanting of Pump House Copse
was all on the assumption that Mr and Mrs Backhouse would not have security
of tenure in Pump House Copse so that the arrangement could be brought to an
end, restoring vacant possession to Mr Greenham, who could then do as he
pleased with Pump House Copse, including carrying out work of replanting it.
The modification to the parties’ rights therefore comes about because the parties
believed they were entering into a non-secure arrangement but the effect of
section 2 of the 1986 Act is to give Mr and Mrs Backhouse a tenancy from year
to year protected by the 1986 Act so that the landlord must operate the
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procedures of the 1986 Act if he is to be able to recover possession. This kind of
transformation, although it is very far reaching, is implicit in the operation of
section 2 and should not therefore be regarded as too “radical” so that section 2
does not apply.

 The Judge considered the effect of a rent review memorandum dated 6 December
1996 whereby the rent for both tenancies – that of the 51 acres granted in writing
in 1980 and that of the 1.10 acres granted with the assistance of section 2 in 1991
– was reviewed to a single rent for both tenancies. The Judge rejected the argument
that the effect was a surrender by operation of law of the two tenancies and the re-
grant of a single tenancy of the greater area. The position was indistinguishable
from that in JW Childers Trustees v Anker [1996] 1 EGLR 102.

 Finally, the Judge dealt with Ds’ alternative case that prior to the memorandum of
1996 they were 1986 Act tenants of the 51 acres and gratuitous licensees of the 1.1
acres and after the memorandum they were tenants of the 52.1 acres. On that
hypothesis the Judge concluded that a surrender by operation of law and a grant of
a single tenancy of the whole had taken place. The question was whether the
exception in section 4(1)(f) of the Agricultural Tenancies Act 1995 applied to
disapply the 1995 Act to:

… any tenancy of an agricultural holding which:

(f) is granted to a person who, immediately before the grant of the tenancy, was the
tenant of the holding, or of any agricultural holding which comprised the whole or a
substantial part of the land comprised in the holding, under a tenancy in relation to
which the 1986 Act applied (“the previous tenancy”) and is so granted merely because
a purported variation of the previous tenancy (not being an agreement expressed to take
effect as a new tenancy between the parties) has effect as an implied surrender followed
by the grant of the tenancy.

 Rejecting the argument that section 4(1)(f) was not satisfied, the Judge said, at
para 63:

In my judgment, in the ordinary case, the reference to the variation being “a purported
variation” should not involve any inquiry into the subjective states of mind of the
parties. The reference to “a purported variation” is there to differentiate the case from
one where there is an express grant of a new tenancy. The type of case being dealt with
by section 4(1)(f) of the 1995 Act is the case of an inadvertent surrender of a pre-
existing tenancy of an agricultural holding when the parties thought that all that was
happening was a variation, and a continuation, of that tenancy. As with an issue as to
the construction of a contractual arrangement, any question as to the parties’ intentions
is to be judged objectively. Accordingly, whether the creation of a new tenancy is
deliberate or inadvertent is, in my judgment, also to be judged objectively.
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2. SUCCESSION

 The Occupancy Condition:

 An applicant for a direction must satisfy the occupancy condition in section
36(3)(b) that:

He is not the occupier of a commercial unit of agricultural land.

 Paragraph 3(1) of Schedule 6 to the Act provides that:

In the occupancy condition “commercial unit of agricultural land” means a unit of
agricultural land which is capable, when farmed under competent management, of
producing a net annual income of an amount not less than the aggregate of the average
annual earnings of two full-time, male agricultural workers aged twenty or over.

 Paragraph 3(2) of Schedule 6 provides that:

In so far as any units of production for the time being prescribed by an order under
paragraph 4 below are relevant to the assessment of the productive capacity of a unit of
agricultural land when farmed as aforesaid, the net annual income which that unit is
capable of producing for the purposes of this paragraph shall be ascertained by reference
to the provisions of that order.

 The Agricultural Holdings (Units of Production) (England) Orders, at least until SI
2004 No 1811, are the orders that have been made under paragraph 4 in respect of
England.

 The figure for the aggregate of the average annual earnings of two full-time, male
agricultural workers aged twenty or over is derived from statistics published by
Defra and those published on 1 September 2005 (Stats 39/05) show that the
average weekly earnings for regular full-time male workers aged 20 or over for
2004 was £380.75 so that the annual figure for 2 workers would be £39,598.

 The new Single Payment Scheme, which has replaced the range of subsidies tied to
production, has caused Defra to revisit the occupancy condition because the
impact of the SPS may have a dramatic effect on the net annual income of a block
of land. In a consultation paper dated 24 June 2005 Defra sought views on
possible different ways of treating SPS payments and also on wholesale revision of
the commercial unit assessment process:

23. The UPO system is by its nature prescriptive and inflexible. We feel it is unsuitable
for responding to changing modern agricultural practices. It was designed for a system
where there was a more standard approach to agriculture and where the emphasis was
primarily on maximising the productive capacity of agricultural land. Given the nature
and pace of diversity and change in the agricultural world, frequent reviews and
consultations on changes to the UPO could be necessary. In the modern climate a more
accurate assessment of the NAI of a unit of land could be given by a site-specific
assessment, taking account of the particular features of that unit, rather than by
referring to standard figures published by Defra.
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24. Therefore, in the longer term and when a suitable legislative opportunity arises, we
propose to repeal the provisions in the Agricultural Holdings Act 1986 relating to the
Secretary of State’s role in the commercial unit test and the annual requirement to
make the Order. We envisage that the provisions would be replaced by a system
whereby if parties were unable to agree between themselves as to whether the
commercial unit test was satisfied, they would be able to apply to the Tribunal to
appoint an independent expert to assess the NAI, and, if necessary, appear at the
Tribunal hearing as a witness. The Tribunal would also have the ability to appoint an
independent expert of its own accord to make an assessment.

 In the meantime Defra has said that a new Units of Production Order will be
published as a temporary measure but nothing has replaced SI 2004/1811 yet.

 Suitability: Winterbotham v Ferodo Limited (Midlands Area ALT 11.7.03)

 The Tribunal granted a direction pursuant to section 39(5) of the 1986 Act in
favour of a widow of 74. Her age was not decisive against her but one of a number
of matters that the Tribunal had to have regard to in determining her suitability.
The fact that the medical evidence spoke of her good health and likely longevity
and that she could depend on her two sons for the heavier work ensured her
success.

 Section 39(8) of the 1986 Act provides that:

In making a determination … [of suitability] … the Tribunal shall have regard to all
relevant matters including – the age, physical health and financial standing of the
applicant …

3. SERVICE ON AN AGENT

 Lodgepower Ltd v Taylor [2005] 1 EGLR 1 CA

 Oral tenancy under which Mr France was tenant and the legal estate was held by
three trustees: Mr Dickson, Mrs Coulthurst and Mrs Longton. Rent was habitually
paid to Mrs Coulthurst for many years. After Mrs Coulthurst’s death, intestate, Mr
France assigned the tenancy to Lodgepower Ltd, of which he was a director. Within
a week the company’s agents served a notice purporting to be a notice pursuant to
paragraph 12(1) of the schedule to the Agriculture (Maintenance, Repair and
Insurance of Fixed Equipment) Regulations 1973:

If the landlord fails to execute repairs other than repairs to an underground waterpipe
which are his liability within three months of receiving from the tenant a written notice
specifying the necessary repairs and calling on him to execute them, the tenant may
execute such repairs and, except to the extent to which under the terms of Part I hereof
the tenant is liable to bear the cost, recover (subject to the landlord’s rights to require
arbitration under sub-paragraph (5) below) the reasonable cost from the landlord
forthwith.

 The notice was addressed to the executors of Mrs Coulthurst deceased care of her
last address where her husband, aged 80, opened the letter and received the notice.
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There were no executors because Mrs Coulthurst had died intestate and
administrators were not appointed until a later date when letters were granted to
Mr Gardner and Mrs Taylor, the Coulthursts’ daughter.

 By the claim the company claimed an order requiring the landlords to carry out
works or alternatively damages estimated at £69,500. The principal question
before the judge and the only question before the Court of Appeal was whether the
notice had been addressed to and served on the correct person.

 The judge accepted that since Mr Dickson was the sole surviving trustee after Mrs
Coulthurst’s death, the notice addressed to her executors was not served on the
landlord and nor was the landlord called on to execute works by such a notice.
However he held that the notice had been validly served being served on Mr
Coulthurst as agent for the landlord, ie Mr Dickson, under section 93(3) of the
1986 Act:

Any [notice] to be given to or served on a landlord or tenant shall, where an agent or
servant is responsible for the control of the management or farming, as the case may be,
of the agricultural holding, be duly given or served if given to or served on that agent or
servant.

 CA allowed the landlords’ appeal on the basis that there was no evidence from
which it could be concluded that Mr Coulthurst was the agent for Mr Dickson. At
para 18 Lindsay J said:

Section 93 (3) of the Act requires, if service on an agent is to suffice as being service on
the principal, that there should be a present agency and one such that that present
agent should be at the time responsible for the control of the management of the
agricultural holding. The learned Judge held:-

“Mr Coulthurst effectively managed the landlord’s obligations under the tenancy for
40+ years. If he did not continue to do so after his wife’s death then who did or could,
certainly not Mr Dickson.”

Any agency which Mr Coulthurst had for his wife must have ceased on her death. The
fact, even supposing it to be such, that he was, after her death, responsible for the
control of the management of the holding, would not suffice to enable service on him to
be valid for the purposes of the Act and Regulations where his agency had plainly
already come to an end. The finding that Mr Coulthurst was the landlord’s agent after
Mrs Coulthurst’s death is, in my judgment, unsustainable.

 Section 93(5) did not save the notice either:

Unless or until the tenant of an agricultural holding has received:

(a) notice that the person who before that time was entitled to receive the rents
and profits of the holding (“the original landlord”) has ceased to be so entitled,
and

(b) notice of the name and address of the person who has become entitled to
receive the rents and profits,
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any notice or other document served upon or delivered to the original landlord
by the tenant shall be deemed for the purposes of this Act to have been served
upon or delivered to the landlord of the holding.

 On the footing that Mrs Coulthurst was the original landlord, service upon or
delivery to her after her death was impossible.

4. SERVICE BY RECORDED DELIVERY

 Webber v Network Rail [2004] 1WLR 320 CA

 The Court of Appeal reviewed the authorities and held that notices under section
25 of the 1954 Act dated Friday 20 July 2001, and sent by recorded delivery that
day, were served on that day and thus not less than 6 months before the
termination day of 22 January 2002 despite the fact that the letters were not
received until Monday 23 July 2001.

 Service of documents under section 25 of the 1954 Act is governed by section 23 of
the LTA 1927 that provides that:

Any notice ... under this Act shall be in writing and may be served on the person on
whom it is to be served either personally, or by leaving it for him at his last known place
of abode in England or Wales, or by sending it through the post in a registered letter
addressed to him there ...

 The Recorded Delivery Act 1962 provided that where an enactment authorises a
document to be sent by registered post then it could be sent by the recorded
delivery service.

 At para 41 Peter Gibson LJ said:

I conclude on this review of the authorities that, save only for Lex Service, the
consistent view taken by the courts has been that where a notice is served by a primary
method authorised by section 23, such as by recorded delivery post, it matters not
whether the notice was received and that there is no scope for the application of section
7, the risk of non-receipt being cast on the intended recipient. The date of service is the
date when the server entrusts the notice to the post for recorded delivery, and that
provides certainty for those who are required to serve documents.

 Does the Webber principle apply to the Agricultural Holdings Act 1986?

 Section 93(1) of the 1986 Act provides that:

Any notice … under this Act shall be duly … served on the person … on whom it is to
be … served if it is delivered to him, or left at his proper address, or sent to him by post
in a registered letter or by the recorded delivery service

 Section 93(4) makes express reference to the Interpretation Act 1978 by providing
that:
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For the purposes of this section and of section 7 of the Interpretation Act 1978 (service
by post), the proper address of any person to or on whom any such instrument is to be
given or served shall … be the last known address …

 Section 7 of the 1978 Act provides that:

Where an Act authorises or requires any document to be served by post ... then, unless
the contrary intention appears, the service is deemed to be effected by properly
addressing, pre-paying and posting a letter containing the document and, unless the
contrary is proved, to have been effected at the time at which the letter would be
delivered in the ordinary course of post.

 The argument would be that section 93(1) deems service to have been effected, if
one of the primary methods, for example recorded delivery, is used, at the point
when the notice is sent by the recorded delivery service not when it is received. The
intention of Parliament is perfectly clear and it is not necessary to refer to the
Interpretation Act because the contrary intention appears.

5. RENT REVIEW: SECRETARY OF STATE FOR DEFENCE V SPENCER [2003] 1
WLR 2701 CA

29.9.83 Commencement of tenancy of 256 acres in 2 irregularly shaped blocks.

1.7.97 L offers to include in the tenancy a vacant funnel-shaped block of 1.3 acres
adjoining the larger block by endorsement to agreement, security not to be
affected.

5.7.97 T accepts offer & takes up occupation.

24.9.98 T serves rent review notice effective from 29.9.99.

28.2.00 Agreement recording addition of 1.3 acres & increase in rent from £16,250
to £16,333 with effect from 29.9.98.

 In view of the agreement of 28 February 2000 T claimed that a rent review
effective from 29 September 1999 could not proceed, that 28 February 2003 was
the earliest date from which a review could take place. L sought to hold T to the
rent review he had initiated.

 Paragraph 4(1) of Schedule 2 to the Agricultural Holdings Act 1986 provides that:

Subject to the following provisions of this Schedule, a demand for arbitration shall not
be effective for the purposes of section 12 of this Act if the next termination date
following the date of the demand falls earlier than the end of three years from any of
the following dates, that is to say:

(a) the commencement of the tenancy, or

(b) the date as from which there took effect a previous increase or reduction of rent
(whether made under that section or otherwise), or
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(c) the date as from which there took effect a previous direction of an arbitrator under
that section that the rent should continue unchanged.

 Paragraph 6 provides that:

Where under an agreement between the landlord and the tenant of the holding (not
being an agreement expressed to take effect as a new contract of tenancy between the
parties) provision is made for adjustment of the boundaries of the holding or for any
other variation of the terms of the tenancy, exclusive of those relating to rent, then,
unless the agreement otherwise provides-

(a) that provision shall for the purposes of sub-paragraph (1) of paragraph 4 above be
treated as not operating to terminate the tenancy, and accordingly as not resulting in
the commencement of a new contract of tenancy between the parties, and

(b) any increase or reduction of rent solely attributable to any such adjustment or
variation as aforesaid shall be disregarded for the purposes of paragraph (b) of that
sub-paragraph.

 Neuberger J held that the agreement to incorporate the 1.3 acres was not an
adjustment of the boundaries of the holding but it was any other variation of the terms of
the tenancy, exclusive of those relating to rent and that the increase of rent of £83 was
solely attributable to any such adjustment or variation so that the effective date of the
increase, 29 September 1998, did not start time running again and the rent review
notice was effective.

 Mann v Gardner (1990) 61 P&CR 1 is the only other reported case on paragraph 6
but there the Court of Appeal only addressed the issue whether the surrender of a
cottage from a farm was an adjustment of the boundaries of the holding and held
that it was not, the reference in paragraph 6 being clearly directed towards minor
adjustments in boundaries without any alteration in the extent of the holding involved
(Purchas LJ at p10). Whether the surrender might have amounted to any other
variation of the terms of the tenancy was not considered.

 It appears to have been accepted that the effect of the agreement of 28 February
2000 was to bring about a surrender of the existing tenancy and the grant of a new
one of the increased acreage but L does not appear to have taken the point that
thenceforth T held a farm business tenancy.

 The Court of Appeal dismissed the tenant’s appeal, the tacitly recognised inference
being that Mann v Gardner was decided per incuriam.

6. CASE D NOTICE TO QUIT – NON COMPLIANCE WITH NOTICE TO REMEDY

At the date of the giving of the notice to quit the tenant had failed to comply
with a notice in writing served on him by the landlord, being …

a notice requiring him within a reasonable period specified in the notice to
remedy any breach by the tenant that was capable of being remedied of any
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term or condition of his tenancy which was not inconsistent with his
responsibilities to farm in accordance with the rules of good husbandry,

and it is stated in the notice to quit that it is given by reason of the said matter.

 William Smith (Wakefield) Ltd. v Parisride Ltd [2005] EWHC 462 (Admin) Leveson J

 Multiple litigation based on an oral agreement followed by an assignment to a
company followed by a dispute over security of tenure.

 Notice to remedy in Form 2 (requiring the doing of any work of repair,
maintenance or replacement) referred to arbitration. Arbitrator’s award dated
1.2.02 required T to remove gorse in one field and repair a wall in another within
12 months, by 1.2.03. L claimed he had not done so and served notice to quit on
2.4.03. T responded by serving both a counter-notice under section 26(1) of the
1986 Act and a demand for arbitration under article 9 of the Agricultural Holdings
(Arbitration on Notices) Order 1987, in the same envelope under cover of a letter
which gave no indication which route T proposed to take.

 As he had to in order to keep alive the notice to quit, L applied to the Agricultural
Land Tribunal for consent to its operation, within one month of service of the
counter-notice. No steps were taken pursuant to the demand for arbitration with
the effect that, after 3 months from the date of service, it ceased to be effective
pursuant to article 10 of the 1987 Order.

 L took a preliminary point to the effect that the ALT had no jurisdiction because T’s
counter-notice had been ineffective as a result of section 28(4):

Where the tenant not later than one month from the giving of the notice to quit
serves on the landlord an effective notice requiring the validity of the reason
stated in the notice to quit to be determined by arbitration under this Act:

(a) any counter-notice already served under subsection (2) above shall be of no
effect, but

(b) if the notice to quit would, apart from this subsection, have effect in
consequence of the arbitration, the tenant may serve a counter-notice under
subsection (2) not later than one month from the date on which the arbitrator’s
award is delivered to him.

 The ALT found for T: the counter-notice was not already served when it had been
served at the same time as the demand for arbitration; and no question of
competing jurisdictions arose since neither party had pursued the arbitration so
that the demand had lapsed.

 Leveson J rejected L’s application for an order requiring the ALT to state a case for
the opinion of the High Court under section 6(2) of the Agriculture
(Miscellaneous Provisions) Act 1954:

40. I can deal with the matter quite shortly. Whereas the legislation contemplated only
one decision (albeit that a decision to serve a counternotice could be overtaken by a
subsequent decision to seek reference to arbitration), I do not consider that it is even
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fairly arguable to construe the provisions as rendering invalid a counternotice simply
because, at the same time, the tenant also gives notice of reference to arbitration; the
legislation simply did not contemplate that possibility. In my judgment, it is significant
that neither notice itself initiates any proceedings: following the counternotice, it is for
the landlord to institute tribunal proceedings and one of the parties must seek and
obtain, either by agreement or otherwise, the appointment of an arbitrator. Only if both
steps have been taken is there any question of concurrent proceedings; I consider that
prospect to be inconceivable.

41. Alternatively, let me postulate that such steps were taken and each side (for some
unfathomable reason) tried to force its preferred mode of dispute resolution. If the
tenant wants an arbitration, an arbitrator can be appointed; it is likely to be the forum
of choice of a landlord, given the additional discretionary powers of the tribunal. If the
tenant wants a tribunal, given that such a route is open after an arbitration in any
event, there would be no point in arbitration.

42. Going back to the moment at which both reference and counternotice are served, I
appreciate that the landlord can be put in something of a dilemma in having to decide
whether to institute tribunal proceedings, but, again, I do not accept that its dilemma is
of great moment. First, because tribunal proceedings can follow arbitration in any event
and a landlord is likely to prefer arbitration, the landlord can seek to have an arbitrator
appointed. Dialogue with the tenant will be inevitable if only to attempt to reach
agreement as to the arbitrator. If it becomes necessary to protect the position by
instituting tribunal proceedings, an extension of time can be sought along with
directions. In fact, in this case, there was no ultimate dilemma: the landlord instituted
tribunal proceedings, and both sides proceeded on that basis. In the circumstances, I
reject this aspect of the landlord's challenge.

7. CASE D NOTICE TO QUIT – NON COMPLIANCE WITH NOTICE TO PAY RENT

At the date of the giving of the notice to quit the tenant had failed to comply
with a notice in writing served on him by the landlord, being …
a notice requiring him within two months from the service of the notice to pay
any rent due in respect of the agricultural holding to which the notice to quit
relates …
and it is stated in the notice to quit that it is given by reason of the said matter.

 Day v Coltrane [2003] 1 WLR 1379 CA

 Possession claim based on arrears of rent under the Housing Act 1988 in which 5
days before the hearing the tenant sent the landlord a cheque for the full amount
of the arrears. The Court of Appeal allowed the tenant’s appeal against the
possession order: an uncleared cheque accepted by the landlord prior to the
hearing was to be treated as payment at the date of delivery provided the cheque
cleared at first presentation. The District Judge had therefore been right to adjourn
to see whether the cheque would be paid and the Judge had been wrong to allow
the landlord’s appeal from that decision.
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 The law is set out in the judgment of Tuckey LJ at 1382, paragraphs 8-10, as
follows:

8. It is common ground that in principle a landlord is entitled to have his rent in cash
on the due date, unless the parties have expressly or impliedly agreed upon some other
method of payment, such as by cheque. If they have agreed to pay by cheque per Lord
Woolf at para. 35 in Homes v Smith (2000) Lloyds Law Rep. (Banking) 139

“The general position in law … is clear. Where a cheque is offered in payment it
amounts to a conditional payment of the amount of the cheque which, if accepted,
operates as a conditional payment from the time when the cheque was delivered.”

For this summary of the principle, Lord Woolf relied on earlier cases and in particular
what Farwell L.J. said in Marreco v Richardson (1908) 2 KB 584, 593:

“The giving of a cheque for a debt is payment conditional on the cheque being met, that
is, subject to a condition subsequent, and if the cheque is met it is an actual payment
ab initio and not a conditional one.”

Marreco was concerned with the effect of the Limitation Act, but Lord Woolf added
that Farwell L.J.'s approach was of general application. This is demonstrated by three
cases decided under the Agricultural Holdings Act 1948 to which we were referred.

9. Under the 1948 Act, effect must be given to a notice to quit served after failure to
comply with a notice requiring the tenant to pay any rent due within two months of the
notice. In Beevor v Mason (1978) 37 P & CR 452 the evidence showed that the
landlord had previously accepted payment of the rent by cheque posted on the date it
was due. The court held that a cheque posted in this way on the last day of the two
month notice period was payment of the rent on that day if the cheque was honoured.
The cheque was not received by the landlord until after the notice had expired.
Nevertheless, as a result of the previous course of dealing, the court held that the tenant
was entitled to pay by cheque and treated the post office as the landlord's agent for the
purpose of deciding when the cheque was delivered. This court accepted that approach
in Official Solicitor v Thomas (1986) 2 EGLR 1 although it did not apply to the facts
of that case. It would also have applied in Luttenberger v North Thoresby Farms Ltd.
(1993) 1 EGLR 3 but for the fact that the tenant's cheque lacked a necessary
signature.

10. There really cannot be any doubt about the principles of law to which I have
referred in the last two paragraphs.

 The facts of Beevor v Mason were that the landlord had previously been prepared to
accept payment of rent not only by cheque but also several months later than the
due date. On those facts the Court of Appeal held that a notice to pay served on 22
October had been complied with when the cheque and covering letter was put in
the post on 20 December and postmarked 22 December. Shaw LJ said at p460:

When the cheque was put in the post, then, subject only to its being honoured, the rent
was paid. The postmark showed that that was not later than December 22, that is,
within the two months after demand.

 Muscat v Smith [2003] 3 EGLR 11 CA
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 Possession claim based on arrears of rent. The tenant, S, had long held a statutory
tenancy of a house. When W was his landlord repair work was carried out pursuant
to local authority notices that took far longer than necessary and caused major
disruption and inconvenience to S. In December 1995 S began withholding rent.
In October 1999 the freehold was acquired by M who commenced proceedings.

 The Court of Appeal allowed M’s appeal against the possession order. M had the
right to set off against rent arrears damages for breach of the landlord’s repairing
covenant accrued under the previous landlord W.

 At paras 30-31 Sedley LJ explained the reasoning:

…rent today is correctly regarded as consideration, not merely for granting possession
but for undertaking obligations that go with the reversion. The just answer is that,
provided the nexus between the rent and the breach is appropriately close, what the
common law recognises as an abatement of rent where the damage has been quantified
in expenditure is treated by equity as the potential subject matter of a set-off where the
damage requires quantification.

… Mr Smith is entitled to set off against Mr Muscat's claim for assigned rent arrears
any damages due to him for the assignor's breach of his repairing obligations because
the debt, a chose in action, vests in Mr Muscat as assignee subject to all equities that
were available to Mr Smith against the assignor. These, it is accepted, will include Mr
Walker's liability to pay unliquidated damages for disrepair

 In Sloan Stanley Estate Trustees v Barribal [1994] 2 EGLR 8 the tenant deducted
landlord’s drainage rate from rent payment in response to a notice to pay but his
failure to have paid the landlord’s rate to the drainage board until after the notice
to quit meant that he had not paid the rent due and the Case D notice to quit was
good. The words of Case D cannot be construed as entitling a tenant to diminish
the rent due by some contingent liability.

 In Alexander v Royal Hotel (Caithness) Limited [2001] 1 EGLR 6 the landlord was in
material breach of his obligation to repair so the tenant was entitled to withhold
rent and a notice to pay served by the landlord was invalid because the rent was
not “due”, that word meaning not only that the date for payment had passed but
also that the rent was payable.

8. ENVIRONMENTAL IMPACT ASSESSMENT

 Alford v DEFRA [2005] EWHC 808 (Admin)

 The Environmental Impact Assessment (Uncultivated Land and Semi-natural
Areas)(England) Regulations 2001 (SI 2001 No. 3966), which came into force on
1 February 2002, require farmers to obtain a screening decision before carrying out
a project within the meaning of the Regulations.

 Regulation 2(1) defines a project and a relevant project in these terms:

"project" means:
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(a) the execution of construction works or other installations or schemes; or

(b) other interventions in the natural surroundings and landscape,

involving the use of uncultivated land or semi-natural areas for intensive agricultural
purposes;

"relevant project" means a project which the Secretary of State has decided is likely to
have significant effects on the environment in accordance with regulation 5(4) (or is
deemed to have so decided in accordance with regulation 5(8));

 Regulation 4 provides that:

No person shall begin or carry out a project without first obtaining a screening decision.

 Regulation 5 sets out the screening procedure.

 Regulation 6 provides that:

No person shall begin or carry out a relevant project without first obtaining consent
from the Secretary of State.

 Regulation 7 makes provision for an applicant to apply to the Secretary of State for
a scoping opinion as to the contents of the environmental statement, that is the
statement setting out the information reasonably required to assess the
environmental effects of the project, which statement must accompany the
application for consent.

 Regulation 9 makes provision for an applicant to apply to the Secretary of State for
consent to begin or carry out the project and for the public to be informed and
able to make representations.

 Regulations 15 to 17 make provision for applicants to appeal to the Secretary of
State against a decision that a project is a relevant project and a refusal of consent
to carry out a relevant project.

 Regulation 18 makes provision for persons aggrieved by a decision that a project is
a not a relevant project or the granting of consent to carry out a relevant project to
appeal to the High Court.

 Regulation 19 provides for the offence of carrying out a project in these terms:

Any person who begins or carries out a project without first obtaining either a decision
that the project is not a relevant project or a decision granting consent for the project in
accordance with these Regulations shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

 Mrs Alford was charged with 4 offences against regulation 19 after she applied a
liming material known as calcified seaweed and farmyard manure to 4 fields of her
farm on Dartmoor in order to, as the Judge found, make the grass palatable to
cattle with the intention of grazing 40 suckler cows on the land.
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 The Deputy District Judge concluded that the words intensive agricultural purposes in
regulation 2(1) meant an increase in the productivity of a given area or, in other
words, an intensification of agricultural purposes, and convicted Mrs Alford of
carrying out a project contrary to Regulation 19.

 The Divisional Court disagreed: steps taken, without any chemical or technological
aids, merely to invigorate land that had been neglected for years did not amount to
intensive agricultural purposes. Brooke LJ referred at para 27 to the EC Directive
(Council Directive 85/337/EEC, as amended by Council Directive 97/11/EC of 3
March 1997: the EIA Directive) which the Regulations were intended to
implement:

we do not consider that its framers intended it to catch a project that was
concerned only to bring land back to a normal level of agricultural productivity.

 On 23 June 2005 the Divisional Court certified that a point of law of general
public importance was involved and the Secretary of State has petitioned the
House of Lords for permission to appeal.

 Defra are currently consulting on a proposed replacement of the 2001 Regulations:
deadline for responses is 14 November 2005.

9. HUMAN RIGHTS: LANCASHIRE COUNTY COUNCIL V TAYLOR [2004] EWHC
776 (QB) STANLEY BURNTON J [2005] EWCA CIV 284 CA

 Notice to remedy in Form 3 requiring T to cease processing and retailing milk and
fruit juices on the holding.

 Subsequent notice to quit challenged at arbitration on the grounds, amongst
others, that the compulsory reference to arbitration infringed T’s rights under
Article 6 of the Convention.

 At paragraph 46 and 47 the Judge confirmed the accepted practice of seeking
declaratory relief from the court in response to a notice to remedy:

There is therefore nothing in the 1986 Act affecting the right of access to the ordinary
courts before service of a notice to quit. Furthermore, it is a well-established principle of
English Law that recourse to the courts cannot be excluded by legislation except by clear
words. There are no such words in the 1986 Act. Miss Moss relied on the wording of
note 1 to the statutory notice to remedy required to be served on the tenant in non-work
Case D case:

“You cannot at this stage refer to arbitration either your liability to comply with
this Notice to remedy or any other question as to the validity of the Notice. You
will, however, be entitled to do so later if a notice to quit is served on you on the
ground that you have failed to comply with this Notice to remedy. That is the
only opportunity you will have to challenge this Notice.”

The last sentence is an over-statement that is not justified by the 1986 Act and cannot
affect the right of a tenant to bring proceedings in court before a notice to quit is served.



16

I have no doubt, therefore, that when served with any of the notices to remedy his
breaches of his tenancy agreement Mr Taylor could have applied to the court for a
declaration that the County Council was not entitled to rely on the breach asserted by
it, or that the breach alleged was not in law a breach of his agreement, or to raise any
other issue arising under the notice in question. My conclusion is in agreement with
that of HH Judge Weeks QC sitting as a Judge of the Chancery Division of the High
Court in Vaughan v Radcliffe and Pullin, an unreported judgment given in Bristol on
11 March 1998.

 The Court of Appeal dismissed T’s appeal. The differential protection given to a
tenant facing a Form 2 notice (who can demand arbitration on the work said to be
required before he faces a notice to quit) and to one facing a Form 3 notice (who
cannot) does not come within Article 14 (discrimination on grounds of property
or status). Even if it did the differential treatment is objectively justified because it
is appropriate for an arbitrator at an early stage to sift proper from improper items
of work but there is no need for such an exercise to be carried out in the context of
a Form 3 notice, to resume residence in the farmhouse for example. The 1986 Act
is therefore compatible with the Convention.

10. DEFEATING THE MORTGAGEE:BARCLAYS BANK PLC V BEAN [2004] 41 EG
152

 The background to the case is set out in paragraphs 9 and 10 of the judgment of
HHJ Langan, sitting as a Judge of the High Court:

9. Over the past few years, lawyers advising farmers of land that has been mortgaged to
financial institutions have devised schemes that are designed, notwithstanding default
under the mortgage, to keep the farming business within the family. Where, as in this
case, a mortgage of agricultural land was made after 1 March 1948 but before 1
September 1995, it was not possible to exclude by agreement the statutory power of the
mortgagor to lease the mortgaged land: see section 99(13A) of the Law of Property Act
1925, inserted by section 31 of the Agricultural Tenancies Act. Typically, the scheme
designed to defeat the mortgagee's ability to obtain possession of the unencumbered
freehold took the form of a tenancy granted to the mortgagor's wife or son or to a family
company. Provided that the tenancy conformed to the statutory requirements, in
particular that it should be for a term of no more than 50 years and at the best rent
that could reasonably be obtained — see section 99(1), (3) and (6) of the Law of
Property Act 1925 — it would be binding on the mortgagee.

10. The response of the lending institutions was to argue that, notwithstanding the fact
that a tenancy was granted for the market rent, it could be set aside pursuant to section
423 of the Insolvency Act 1986 as a transaction at an undervalue. Put very shortly, the
argument has been that the rent payable by the tenant did not amount to full
consideration for what he had obtained under the tenancy. How, and why, this
argument has succeeded will be seen later in this judgment: see [23] and [24]. The
scheme that I have to consider in this case is a refinement of predecessor schemes that,
it is hoped by those advising the defendants, will take it out of section 423.

 Faced with a debt to the Bank which resulted in a money judgment against them
of over £570,000, on 31 October 2000 Mr and Mrs Bean granted a tenancy
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agreement of the farm to HG Bean Limited for a term of 20 years at a base rent of
£8,000 per year for the first 5 years of the term, increasing to £19,731 per year for
the remainder of the term plus a further rent equating to open market value of
£14,400 per year to be reviewed on the rent review dates.

 On the same date a supplemental agreement was entered into which provided as
follows:

The Landlord and Tenant hereby agree to supplement the terms of the Tenancy
Agreement as follows:

1 It is the intention of the Landlord and the Tenant that the consideration payable by
the Tenant to the Landlord under the Tenancy Agreement ("the Consideration") is
agreed at a level so that it is not a transaction at an undervalue for the purposes of
section 423 of the Insolvency Act 1986 and accordingly is a transaction at full value
("full value")

2 Notwithstanding the fact that the Landlord and Tenant agree that the Consideration
is full value, if it is determined by the Court that the Consideration is not full value,
then the Landlord and Tenant further agree:

(i) an independent expert shall be appointed in accordance with the terms of the
Tenancy Agreement

(ii) the independent expert shall determine the level of the base rent and the further
rent to ensure that the consideration is full value ("the Revised Consideration") in
accordance with the provisions of this Agreement

 The material parts of section 423 of the Insolvency Act 1986 are in these terms:

(1) This section relates to transactions entered into at an undervalue; and a person
enters into such a transaction with another person if:

…

(c) he enters into a transaction with the other for a consideration the value of which, in
money or money's worth, is significantly less than the value, in money or money's
worth, of the consideration provided by himself.

(2) Where a person has entered into such a transaction, the court may, if satisfied
under the next subsection, make such order as it thinks fit for:

(a) restoring the position to what it would have been if the transaction had not been
entered into, and

(b) protecting the interests of persons who are victims of the transaction.

(3) In the case of a person entering into such a transaction, an order shall only be
made if the court is satisfied that it was entered into by him for the purpose -

(a) of putting assets beyond the reach of a person who is making, or may at some time
make a claim against him…
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 It was accepted by the Beans that the tenancy had been granted with the intention
of putting the farm beyond the reach of the Bank and so the requirement of
section 423(3)(a) was satisfied. The issue on section 423 was whether the
consideration obtained by the Beans was worth significantly less than that they
provided to the company.

 In National Westminster Bank plc v Jones [2001] EWCA Civ 1541; [2002] 1 BCLC 55
the Court of Appeal had affirmed Neuberger J’s decision that a similar scheme fell
foul of section 423. In that case two ‘rents’ were payable by the company: a ‘base
rent’ of £1,000 pa for the first five years, rising to £4,276 pa for the remaining 15
years. The second was a further, or ordinary, rent of £17,420 pa to be reviewed to
the market rental value of the farm at five-year intervals. HHJ Langan summarised
Neuberger J’s approach as follows:

The value of the land with vacant possession when the tenancy was granted was
£401,000. The value of the land subject to the tenancy was £285,000. Therefore, by
the grant of the tenancy the mortgagors had reduced the value of the freehold by
£116,000 or, putting the matter slightly differently, they had created a marriage value
of £116,000. This should, as a matter of good sense, be split equally between landlord
and tenant, thereby giving the company a surrender or ransom value of £58,000. The
market rent of the land was £16,920 pa. The company should be regarded as having
agreed to pay, as consideration for the surrender value, £1,520 pa for the first five
years (£1,000 + (£17,420 - £16,920) = £1,520 [sic]), and £4,276 a year thereafter,
that is, the increased base rent; the further rent would be equivalent to the market rent
at each review date. The obligation to pay these sums had a value that was significantly
less than £58,000. Accordingly, the transaction was caught by section 423 and would
be set aside.

 The concept of two kinds of rent appeared but the new feature of the Bean scheme
was the impact of the rent review provisions in Part II of the Agricultural Tenancies
Act 1995.

 Part II of the Agricultural Tenancies Act 1995 deals with rent reviews under farm
business tenancies and applies, notwithstanding any agreement to the contrary,
subject to certain exceptions. These are where the tenancy agreement expressly
excludes any rent review or provides for variation of the rent by or to a specified
amount or by reference to a specified formula: see section 9 of the 1995 Act.
Where Part II does apply, then, by section 10(1):

The landlord or tenant under a farm business tenancy… may by notice in writing given
to the other … require that the rent to be payable in respect of the holding as from the
review date shall be referred to arbitration in accordance with this Act.

 The Judge accepted the bank’s contention that on a statutory review the fact that
the arbitrator would be bound to fix the rent to be payable in respect of the holding
would mean that the single reviewed rent would replace the two contractual rents.
The fact that the base rent was payment for the surrender value did not mean that
it was not rent according to the definition in section 205(1)(xxiii) of the Law of
Property Act:
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"Rent" includes a rent service or a rentcharge, or other rent, toll, duty, royalty, or
annual or periodical payment in money or money's worth, reserved or issuing out of or
charged upon land, but does not include mortgage interest.

 Also the judgment of Nourse LJ in Escalus Properties Ltd v Robinson [1996] QB 231at
p243H:

Seeing that the current statutory provisions [relating to relief from forfeiture] derive
from others enacted in the 18th and 19th centuries, I regard it as axiomatic that they
refer to rent in its correct sense being (1) a periodical sum, (2) paid in return for the
occupation of land, (3) issuing out of the land (4) for non-payment of which distress is
leviable.

 The arbitrator being bound to fix one rent payable and unable to leave the tenant
with a continuing obligation to pay a further sum as rent, for to do so would allow
the parties agreement to displace the statutory formula, the review would see the
sums payable by the company reduced and the consideration provided by the
company being significantly less than that provided by the Beans.

 Having found the transaction to have been at an undervalue, the Judge refused to
exercise his discretion under section 423 not to set aside the tenancy agreement, on
the grounds stated in paragraph 49:

Even if the supplemental agreement were to take effect in the way that has been
suggested (and Mr Rodger made powerful written submissions to the contrary), it
would, in my judgment, be wholly wrong to saddle the bank with the company as
tenant. The bank has no desire to be landlord of the farm. The company is the alter ego
of persons who are heavily indebted to the bank and who would presumably continue to
operate the farming business for the foreseeable future. Last, the bank would (because
of the free assignability of the tenancy agreement) have no control over, or even say in,
the identity of future tenants. The inevitable result of this case is that the tenancy
agreement should be set aside.

11. FARM BUSINESS TENANCIES: FIELD V BRYANT [2003] EWCA CIV 1957

 Sale by agreement dated 8.1.97 of 71 acres with house and buildings including
dairy and sheep building, used by the vendors as dairy and sheep business, subject
to planning consent being granted by 30.6.97 to purchasers to redevelop the house
and buildings for residential use.

 FBT back to the vendors dated 16.6.97 of the farm land for 2 years from 16.6.97 to
15.6.99 and of the house and buildings for 6 weeks from 16.6.97 to 31.7.97 at £1
per annum.

 Clause 4.1 of the FBT provided that:

(a) The Tenant will use the Holding for agricultural purposes only unless the Landlord
gives written consent in advance to an alternative use.
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(b) The Tenant will use the Holding for permanent pasture for livestock only
throughout the Term but, for the avoidance of doubt, this shall not prevent the making
of hay and silage.

 Clause 5.6 provided that:

The Landlord agrees at the request of the Tenant to relocate by the 31st July 1997 the
sheep building shown marked 'A' on the attached plan 2 to, or to provide another
building which affords similar facilities to such building on, such part of the Holding as
the parties may agree between them or, failing agreement by the 30th June 1997 as
fixed by an independent expert under the provisions of clause 12 (but in a location
which is reasonably accessible from the rest of the Holding), such building to be
connected to a water supply and to have a hard standing access.

 The term date of the FBT of the house was put back by agreement from 31.7.97 to
10.11.97 and of the buildings to 29.11.97.

 Upon the vendors failure to vacate the buildings the purchasers commenced
possession proceedings on 31.12.97. That claim was settled by a consent
possession order on 2.3.98 and the vendors later vacated the farm land as required
on 15.6.99.

 It was the vendors’ counterclaim for breach of clause 5.6 that required resolution
by the court. The claim was that the sheep building had not been relocated until
October 1997 and never complied with the requirements of clause 5.6. A total of
£53,562.81 for cattle keep and loss of milk production was claimed for the period
March 1998 to January 2001. The vendors claimed that it was an implied term of
the FBT that they should be able to put in place temporary facilities in the
relocated sheep building to be able to continue their dairy business.

 HHJ Roach rejected that claim and so dismissed the counterclaim. While clause
4.1(b) did not prevent the grazing of dairy cattle they had to be milked elsewhere
and the omission of any reference to milking in the relocated sheep building made
it clear that the dairy business was not intended to be able to be continued after
the right to occupy the farm buildings, including the dairy, expired on 31.7.97
extended to 29.11.97.

 A majority (Latham LJ and Sir Martin Nourse) in the Court of Appeal disagreed. In
paras 15 and 17 Sir Martin Nourse said:

The general rule is that a tenant, unless his use of the demised premises is restricted by
the terms of the tenancy, may use them for any purpose for which, in their physical
state at the date of the grant, they are capable of being used. Paragraphs (a) and (b) of
clause 4.1 of the FBT, though each is expressed as a positive obligation, are provisions
restrictive of user. Thus, under (a) the tenant is not to use the holding other than for
agricultural purposes; under (b) he is not to use it for other than permanent pasture for
livestock only, but not so as to prevent the making of hay and silage.

Of the other provisions of the FBT the most significant is clause 5.6, which provides for
the relocation of the sheep house by 31st July 1997, the date on which the farmhouse
and buildings were to be vacated. The judge thought that the omission in that sub-
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clause to provide for the use of that building for milking and dairying purposes was, as
he put it, "deafening". Again, I cannot agree. The important point is the converse,
namely, that there is no restriction on the use to which the relocated sheep house may
be put.

 In paragraph 18 Sir Martin Nourse said:

It has been suggested that once the sheep house has been relocated it becomes part of
the holding to which clause 4.1(b) applies and that it, like the land, can only be used
for permanent pasture, i.e. for housing cattle or sheep or for storage of hay or silage.
While I would agree that the sheep house becomes part of the holding, it would in my
view be an unrealistic construction to say that "the holding" in paragraph (b) includes
the sheep house itself. It is already necessary in that paragraph to read "the holding" as
excluding the farm house and buildings and it is but a small and inoffensive step to
read it as excluding the relocated sheep house as well.

 The majority rejected the suggested inference from the facts that the vendors
intended to relocate the farm business to suitable premises; that they had two
other farms that included a dairy and parlour; and that the sheep building to be
relocated was not normally used for keeping or milking cows. Sir Martin Nourse
concluded in para 25:

As far as I have been able to discern, there is no positive indication, either in the
material provisions of the FBT or in the material facts known to both parties on 8th
January 1997, that they contemplated that the defendants would cease to carry on their
milking and dairying business during the two-year period in which they were to remain
in possession of the farm land. The natural assumption would have been that the
business was to be continued as it was.

 Peter Gibson LJ would have dismissed the appeal. In para 33 he said:

Paragraph (b) cannot sensibly apply to the buildings because it clearly requires land to
be pastured. However, in my view the required user does not exclude a use ancillary to
pasture, for example as a shelter for livestock or as a building for the storage of hay and
silage. What I cannot accept is that such ancillary use includes a dairy. That seems to
me, with respect to those who think otherwise, an activity separate from pasturing,
although I of course accept that dairy cattle are included in livestock and would need to
graze: consider, for example, in the definition of "agriculture" in section 38(1) of the
1995 Act the separate references to "dairy farming" and "the use of land as grazing
land".

 The sheep building relocated onto the permanent pasture land became caught by
the prohibition and able to be used for such ancillary activities but not dairying.
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12. PARTNERSHIP: EMERSON V EMERSON (2004) BCLC 575

 Family farming partnership near Bishop Auckland, Durham. Harry died in August
1998; brother Thomas carried on the dairy enterprise; FMD cull in April 2001
produced compensation of c£119,000. The question was how that sum should be
divided between the two estates, Thomas having also died.

 Thomas argued that section 42(1) of the Partnership Act 1890 applied:

Where any member of a firm has died or otherwise ceased to be a partner, and the
surviving or continuing partners carry on the business of the firm with its capital or
assets without any final settlement of accounts as between the firm and the outgoing
partner or his estate, then, in the absence of any agreement to the contrary, the
outgoing partner or his estate is entitled at the option of himself or his representatives to
such share of the profits made since the dissolution as the Court may find to be
attributable to the use of his share of the partnership assets, or to interest at the rate of
five per cent. per annum on the amount of his share of the partnership assets.

 The Court of Appeal upheld HHJ Behrens’ conclusion that the compensation
monies were capital profits that could not be regarded as profits for the purposes
of section 42(1). The monies fell to be divided equally subject to, as was decided
on appeal, Thomas being given credit for the cost of keeping the cattle alive
between his brother’s death in August 1998 and the cull in April 2001. The
principle was found in the speech of Lord Templeman in Carver v Duncan [1985] 1
AC 1082 at 1120 between B and C:

Trustees are entitled to be indemnified out of the capital and income of their trust fund
against all obligations incurred by the trustees in the due performance of their duties
and the due exercise of their powers.

 There was no suggestion that Thomas acted in excess of his powers in keeping the
herd alive following his brother’s death. Indeed he would have been said to be in
breach of trust if he had failed to do so. As to the amount to be allowed the parties
had agreed a figure of £28,080 in order to avoid the remission of that issue. The
appeal was allowed to that extent.

13. FENCING: DONALDSON V WILSON [2004] EWCA CIV 972

 Defendant farmer held liable for injuries caused to a motorist when his cattle
strayed onto the road, having left D’s land through a gate that must have been left
open by a third party walker and strayed through an adjoining farm that was not
properly fenced.

 The Recorder concluded that D could and should have guarded against the
foreseeable risk by fitting a self-closing mechanism to his gate.

 The CA dismissed D’s appeal. From paragraph 30 Potter LJ, with whom Rix LJ and
Munby J agreed, rejected the challenge to the Recorder’s conclusion as follows:
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I find it impossible to fault the reasoning of the judge or the conclusion to which it led.
Essentially, Mr Browne has argued that the sum of the judge's reasons has led to an
unjust and unrealistic result. He complains that, nationwide, it will lead to an undue
burden placed upon farmers to take safety precautions on land well away from the road
against the possible but unlikely carelessness of walkers. I do not agree. I say that for
two particular reasons.

31. First, every case depends upon its own facts. So far as proximity to the road is
concerned, it is true that Mr Wilson's land was separated from the road by another
farm. In the ordinary way, that might have been expected to have its own proper system
of gates and fencing to prevent livestock wandering on to the road. Had that been so,
the position would have been wholly different. However, to Mr Wilson's knowledge,
that was not the case. It was established by the evidence that Mr Wilson and his son
were well aware of the lack of repair in the gates and fences of Home Farm, and it is
apparent from the photographs before us that the view from the gate on Mr Wilson's
upper field, down across Home Farm to the road, made clear the ease with which
cattle, straying through the gate from Mr Wilson's land, could make their way to the
road. As Mr Wilson and his son conceded in cross-examination, from the point of view
of escaping cattle, the situation was essentially the same as their having a gate
immediately next to the road, ie that of a farmer whose cattle were in a field adjacent
to the road and able to stray directly onto it if the stock gate was not secured. The case
therefore falls to be considered on that basis. It further falls to be considered on the
basis that the Wilsons had to make provision appropriate to a situation where a heavily
used right of way passed through their field, users of which would be obliged to open
and shut the stock gate unless an alternative kissing-gate or stile was provided.

32. Despite those factors, the plain fact was that, in the absence of previous incident,
the Wilsons had never focused their minds upon the danger. When, some years earlier,
they had asked the National Park Authority to replace the previous gate, they made no
fresh assessment of the position. It was not incumbent upon the Park Authority to give
them advice as to whether to adopt a different or additional method of access for
walkers in order to avoid the danger of cattle escape. Indeed, there is no evidence
whether the Authority considered the position in relation to gates and fencing on Home
Farm which may well have been an adequate repair at the time that the Authority were
concerning themselves with the replacement gate. Nor does there appear reason to
doubt that, if the position had been pointed out to the Parks Authority, it would not
have provided alternative means of access and exit from the field, such as a kissing-gate
or stile beside the gate so enabling it to be kept locked.

33. The second reason is this. It is not in dispute that a burden rests upon farmers who
graze cattle in a field next to a road to take all reasonable precautions to prevent their
escape so as to constitute a danger to road users. The ancient common law immunity in
respect of animals straying onto a public highway (see Searle v Wallbank [1947] AC
341) has long been abolished: see the Animals Act 1971 s.8. The ordinary principles of
the law of negligence apply to such a situation: see Halsbury's Laws of England (4th
ed) Re-issue Vol 2(1) para 626.

34. In my view, in the case of a farmer whose land abuts a road is crossed by a heavily
used right of way, the duty of care of the farmer extends to guarding against the
carelessness of persons lawfully on his land, who may either be unaware of the Country
Code, or through malice or oversight may leave open a gate situated across that right of
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way. Indeed, in this case the Wilsons were essentially in that position as they knew, but
a walker would not have known. There is no reason to suppose that the danger of
leaving the gate open on the occasion in question would have been apparent to a hiker
who was unaware of the topography or the state of disrepair of Home Farm and hence
that cows might go straight to the road if the gate was left open.

14. PROPOSALS FOR REFORM

On 15 December 2003 the Government accepted in large measure the proposals for
legislative reform made by the Tenancy Reform Industry Group in its report of 3 June
2003.

Changes to the Agricultural Holdings Act 1986

 Amendment of the livelihood test for succession under sections 36 and 50 so that
non-farming income derived from a holding where landlord’s consent has been
granted for diversification will aid rather than count against an applicant.

 Removal of the specific arbitration provisions in Schedule 11 and force reliance
directly on the provisions of the Arbitration Act 1996 which already applies to
disputes concerning other businesses and letting regimes, including the 1995 Act.
This is intended to afford greater flexibility to the parties

 Definition of agriculture in section 96(1) to remain unchanged but kept under
review because the Government is concerned about the potentially restrictive
nature of the legislation.

Changes to the Agricultural Tenancies Act 1995

 Amendment to sections 9, 12 and 13 to provide greater flexibility for landlords
and tenants to agree the rent review provisions for an FBT, whilst retaining the
exclusion on upwards only review clauses. It is accepted that the present legislation
imposes certain restrictions on the parties, which can fetter and sometimes
frustrate practical negotiations that could otherwise lead to new tenancies being
granted.

 Amendment to sections 20 to 27 to enable end of tenancy compensation payable
by a landlord to a tenant for improvements carried out under the Act to be capped
at the outset. The intention is to remove a barrier to consent being given for such
works, as presently the liability to pay compensation cannot be quantified by a
landlord until the tenancy comes to an end.

 Amendment to section 4 to avoid the confusion caused by section 4(1)(f) and
clarify the circumstances whereby land, including buildings, can be added to a
holding let under the provisions of the 1986 Act without removing the tenant’s
rights under that Act.

 Amendment of section 4(2) to avoid the need for reference to the ALT in the case
of agreed successions.
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 Amendment to remove the upper limit of 24 months for the notice period
required to terminate an FBT in order to allow the creation of longer term rolling
tenancies with the associated flexibility.

 Provision of model clauses for the key issues that can be used to mirror the terms
of a 1986 Act tenancy within an agreement under the 1995 Act to help tenants
transfer between holdings in certain circumstances.

The Government had expressed the intention to publish a consultation paper in mid-
2004 with a view to legislation possibly coming into force in 2005 but there is still no
sign of the paper on the Defra website.
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