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· Break clauses in leases: of increased importance during economic downturn.
· Usually a “one shot deal”, and time of the essence: so if Tenants (or those advising them) mess up, it’s very costly.

· Problems enough with general law of service of notices, time/date points, ‘reasonable recipient’ etc.: see multiple cases just in last couple of years on correct service of break notices, on and by correct persons e.g. Standard Life Investments Property Holdings Ltd v W&J Linney Ltd [2011] L&TR 9 (invalid service on original landlord rather than reversionary lessee), Prudential Assurance Co Ltd v Excel UK Ltd [2010] L&TR 7 (invalid service by one of two joint tenants) and Hotgroup plc v Royal Bank of Scotland plc [2010] EWHC 1241 (Ch) (lease required service on L’s management company, service on L invalid), to name but three.
· This talk will focus on a specific additional pitfall: conditions precedent to the effective exercise of clause e.g;

“If the Tenant wishes to determine this Lease on 4th June 2011 (the “Date of Determination”) and shall give to the Landlord not less than six months prior notice in writing and shall up to and including the Date of Determination pay the Rent and other ascertained sums due and demanded under this Lease and shall give to the Landlord vacant possession on the Date of Determination then upon the Date of Determination the Term shall immediately cease and determine but without prejudice to the respective rights of either party in respect of any antecedent claim or breach of covenant.”

(from a recent case of mine).


Or quite commonly:
“The Tenant may give not less than thirteen months previous notice to the Landlord of termination of this Lease on 1 April 2004. If the Tenant has materially complied with all its obligations under this Lease down to the date for which notice of termination has been given….then the term shall cease on that date and (subject as mentioned below) no party has any further rights or obligations under this Lease. Termination of this Lease shall not affect any of the Landlord's rights in connection with any breach by the Tenant or its successors in title or the Guarantor of their obligations under this Lease which may have occurred before the date on which the Lease terminates.”

(from Fitzroy House Epworth Street Ltd v Financial Times Ltd [2006] 1 WLR 2207).
· Clauses may be in the above, qualified form (“materially” complied) or appear to be in absolute terms e.g. simply:

“the Tenant shall up to the time of such determination pay the rent and perform and observe the    covenants and conditions on their part hereinbefore contained...”
The law in this area is strict: some would say ridiculously so.

· Long line of cases from Grey v Friar (1850) 5 Ex. 584, through Burch v Farrows Bank [1917] 1 Ch. 606, and in modern times Bass Holdings v Burch [1988] Ch. 493 and Reed Personnel v American Express [1997] 1 EGLR 229, and continuing up to present.

· Such clauses mean what they say, and are to be construed strictly. If there is an outstanding breach of a condition (such as performance of a covenant, or non-payment of rent or other due sum proved to be outstanding at the intended termination date), then the notice will simply not be effective and the lease will continue. These matters are conditions precedent to the effective exercise of the break right.
·  No ‘equity’ or relief possible, and ‘reasonable conduct’ not a defence. 
· Generally three main types of condition to look out for:

i)
Payment of all monies due;
ii)
Compliance with repair and yielding up covenants; and
iii)
Vacant possession.
i) Payment of monies


· Rent, obviously, but watch out also for other sums demanded, whether expressed to be payable as rent or not: surveyor’s costs of dilapidations schedule, administration or service charges, anything.


· If acting for T, best and safest option is always to pay up, reserving right to argue over amounts or payability later i.e. by subsequent restitutionary claim for recovery of monies paid over by mistake or under duress.

· So don’t waste time, and risk losing the break, quibbling over £170 service charge or £500 surveyor’s fees invoice (recent case I came across).

· May be different if L ‘tries it on’ and makes outrageous and patently untenable demand, for large sum close to break date.

· If acting for L, depends how nasty you want to be e.g. late demands for sums alleged to be due, failure or delay in providing VAT invoices or clarification even if asked.

· Salutary lesson, in this specific category and re break conditions generally, from Credit Lyonnais v Russell Jones & Walker (2003) PNLR 2: £11,500 payment required as break condition. Solicitors knew it had to be paid, but didn’t appreciate condition precedent nature of it. Ask for VAT invoice first, L delayed and refused until trigger date passed...so break not effectively exercised, T locked into residue of 25 year lease, solicitors held 100% liable.
ii) Compliance with covenants
· Typically, and most importantly, repairing covenants.

· What if there’s a missing nail, lick of paint, broken window pane?!
· “CCCC(C?)s” (Complete Covenant Compliance clauses): real scope for problems and injustice: see e.g. Kitney v GLC Properties (1984) 272 EG 786 – minor decorative disrepair and a couple of corroded window frames, not worth more than around £700 – still, held to be non-compliance. 1997 County Court case of Osborne Assets Ltd v Britannia Life (cited by Stephen Shaw, counsel, of Lamb Chambers, in a talk he gave) – two coats of paint rather than three! West County Cleaners v Saly [1966] 1 WLR 1486 (CA) – ceiling not painted in every third year of term, no painting in last year: premises in “fair” state of repair, L had never really complained, but....non-compliance.
· Doesn’t lie in T’s power to offer compensation/damages for breach in lieu of compliance (Reed Personnel).
· If in negotiations for lease for a T, be vigilant and if possible don’t agree to a CCCC if the break is of importance to T.
· Even if qualified by “reasonable” compliance, not wholly satisfactory, possibly storing up arguments and problems.
· What about a more common formulation: “material” breach?
· See now Fitzroy House Epworth Street Ltd v Financial Times Ltd [2006] 1 WLR 2207, recently considered and applied in Mourant Property Trust Ltd v Fusion Electronic (UK) Ltd [2009] EWHC 3659 (Ch).
· Fitzroy: FT had lease of City premises @ £595K p.a. Break exercised in time, FT got in surveyor, did works. L studiously avoided invitations to inspect works or comment, then after the break date claimed that because there were some outstanding repairs FT had not “materially” complied. Findings on expert evidence: maximum total cost of any outstanding repairs was £20,000 including supervision fees, and this would have negligible or no effect on L’s ability to re-let.

· CA: rejected trial judge’s somewhat wider approach (he had taken into account reasonableness of T’s actions and works, and ‘unreasonableness’ of L hanging back and trying to catch T out: irrelevant), held that “materially” was objective question of fact, but on facts here, meant effect on L’s ability to re-let –so there had been “material” compliance, even though some more than trivial breaches subsisted at break date.
·  Applied in Mourant: T was still finishing off the works when the break date came, not much left to do, but found that it would have had some effect on a hypothetical prospective new tenant = material breach.
· Tactics?  Approach?
· If for T, insist on getting your surveyor into premises in plenty of time. If L won’t produce timely dilapidations schedule, produce your own, do the work, then repeatedly ask L to inspect and say whether it says any more dilapidations outstanding - if clause requires “material” compliance, ask surveyor to assess effect on re-let-ability.
iii) 
Vacant possession
· Problem with vacant possession: often tied to problem of compliance with repair covenants.
· Might well be contractors working round the clock right up to break date to ensure compliance with the latter.
· What if break date falls (at midnight) and there are still workmen, or pots of paint and tools on the premises? What should T do?
· NYK Logistics (UK) Limited v Ibrend Estates BV [2011] EWCA Civ. 683.
· Ironically, not a case where compliance with repair covenants was also a condition of exercising break.  All T had to do was pay outstanding sums and give vacant possession.  Prior to break date extensive correspondence and dealing over dilapidations, works being carried out, defects identified and being attended to. T wanted to carry out repairs itself, for its own reasons (to prevent damages claim for larger sum).
· Upshot was that T still had some workmen finishing off agreed minor defects as at break date, which continued (along with equipment being there, and some security) for a further six days. Evidence that T had sought to contact someone on break date to return keys, have meter read, but no response, and held on facts that no agreement or waiver.
· Judge and CA: vacant possession not given. The phrase simply means that the property has to be empty of people and chattels, and owner/L able to assume immediate and exclusive possession and control of it. On facts here, T had proposed an arrangement where it could have continued after date as licensee finishing off repairs, but no agreement made. So T’s only safe course should have been to move everyone and everything out by midnight on break date then negotiate afterwards to re-enter for repairs. T stayed. Plus, vacant possession is not given simply because T accepts L’s right to it and would have left immediately if asked.

· Plus: held no “waiver” constituted by L’s agent initially saying he would arrange for someone to collect keys. Did not alter fact that vacant possession not given as a matter of fact, and no evidence that T had changed position, even if conversation could be taken as representation that L would not insist on vacant possession condition.
· The moral for Ts: if in doubt, clear out and hand over keys even if L or agent purports not to be accepting them (NB this is not the same thing as offering and accepting a surrender).
· If this issue arose in case where there was also a CCCC condition, may be very difficult, but only safe course is to get workmen and equipment out, even at the last minute.
· Cf Mourant: found that T had kept workmen in, and retained a set of keys to warehouse premises, so as to complete repairs. Non-compliance on that ground too.
· Overall if the break period is coming up and is of fundamental importance to T, start preparation for compliance with conditions as early as possible, make it an absolute priority.


· If acting for L: may feel a bit dodgy, but entitled to play it cool, even play dumb, not be proactive over dilapidations etc. Simply refer to clause and say that whether or not T has complied will be finally assessed on the relevant date.....put onus and pressure on T.
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