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Key Points
The key points covered in these notes are:

· A brief reminder of the difficulties faced by adult child Claimants in 1975 Act claims.
· More recent decisions in adult child Claimant cases.
· The Court of Appeal decision in Ilott v Mitson [2011] EWCA Civ 346.
1.   The difficulties faced by adult child Claimants

Where a child who has survived a parent applies to the court for an order under the 1975 Act, the court may
, if it is satisfied that the disposition of the parent’s estate effected by will and/or on intestacy is not such as to make reasonable financial provision for the child, make an order awarding the child further provision out of the parent’s estate (Ss1(1)(c) and 2(1)). Here, “reasonable financial provision” means such provision as it would be reasonable in all the circumstances of the case for the child to receive for his maintenance (s1(2)(b)). 
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Section 3 sets out the matters to which the court is to have regard in exercising its powers under the 1975 Act. Section 3(5) provides that: 
“In considering the matters to which the court is required to have regard under this section, the court shall take into account the facts as known to the court at the date of the hearing.” Section 3(1) provides that:
(1) Where an application is made for an order under section 2 of this Act, the court shall, in determining whether the disposition of the deceased’s estate effected by his will or the law relating to intestacy, or the combination of his will and that law, is such as to make reasonable financial provision for the applicant and, if the court considers that reasonable financial provision has not been made, in determining whether and in what manner it shall exercise its powers under that section, have regard to the following matters, that is to say:
(a) the financial resources and financial needs which the applicant has or is likely to have in the foreseeable future [Section 3(6) provides that: “In considering the financial resources of any person... the court shall take into account his earning capacity and in considering the financial needs of any person... the court shall take into account his financial obligations and responsibilities.”];

(b) the financial resources and financial needs which any other applicant for an order under section 2 of this Act has or is likely to have in the foreseeable future;

(c) the financial resources and financial needs which any beneficiary of the estate of the deceased has or is likely to have in the foreseeable future;

(d) any obligations and responsibilities which the deceased had towards any applicant for an order under the said section 2 or towards any beneficiary of the estate of the deceased;

(e) the size and nature of the net estate of the deceased;

(f) any physical or mental disability of any applicant for an order under the said section 2 or any beneficiary of the estate of the deceased; and

(g) any other matter, including the conduct of the applicant or any other person, which in the circumstances of the case the court may consider relevant.

In claims by children, section 3(3) also requires the court to have regard to the manner in which the child was being or might expect to be educated or trained, although this is less likely to be of relevance in claims by adult children. 

The judge conducts a two-stage process in determining a 1975 Act claim. First, a value judgment as to whether the disposition of the parent’s estate has made reasonable financial provision for the child’s maintenance. Secondly, if not, a question of discretion as to the extent to which the court should exercise its powers to make provision for the child. An appeal court should be slow to interfere with the decision of the judge at either stage
. 
The extra difficulty faced by adult children in 1975 Act claims stemmed essentially from the judgment of Oliver J in Re Coventry (deceased) [1979] 2 WLR 853 (affirmed on appeal: [1980] 1 Ch 461), which gave rise to the incorrect belief among legal advisers and lower courts that an adult child would have to show that his deceased parent owed him a moral obligation or that there were other special circumstances in order to succeed in a 1975 Act claim. 
2.
More recent decisions in adult child Claimant cases

Some of the best-known adult child Claimant cases since Re Coventry are:

· Re Jennings (deceased) [1994] Ch 286 (CA).
· Re Hancock (deceased) [1998] 2 FLR 346 (CA).
· Re Pearce (deceased) [1998] 2 FLR 705 (CA).
· Espinosa v Bourke [1999] 1 FLR 747 (CA).
· Gold v Curtis [2005] WTLR 673 (Ch D).
· Re Myers (deceased) [2005] WTLR 851 (Fam D).
· Garland v Morris [2007] WTLR 797 (Ch D).
3. 
Ilott v Mitson [2011] EWCA Civ 346

Heather Ilott v (1) David Mitson (2) Michael Land (3) The Blue Cross (4) Royal Society for the Protection of Birds (5) Royal Society for the Prevention of Cruelty to Animals [2011] EWCA Civ 346, Sir Nicholas Wall (President of the Family Division), Arden and Black LJJ. 
Facts: Deceased mother left a will which appointed personal representatives (David Mitson and Michael Land) and gave essentially the whole net estate of £486,000 to charities (Blue Cross, RSPB, RSPCA), but made no provision for her 50-year-old daughter (Heather Ilott). Daughter, partner and youngest four of five children lived in house rented from housing association. Daughter had not done paid work since birth of eldest child. Partner had back problem and worked part-time. Family income extremely modest, 75% represented by state benefits. Deceased and daughter had fallen out as deceased disapproved of daughter’s partner and had little contact for last 26 years of deceased’s life. Deceased explained reasons for preventing daughter benefiting from her estate in a letter of wishes with the will, which contained many inaccuracies and created overall impression unfairly critical of daughter. 
Proceedings: Daughter issued claim under 1975 Act, contending disposition of deceased’s estate by will did not make reasonable financial provision for her, which charities opposed. District judge held deceased had failed to make reasonable provision for daughter and ordered daughter be paid lump sum of £50,000 from deceased’s estate. Daughter appealed, contending award of £50,000 was insufficient; charities cross-appealed, contending no provision for daughter was reasonable provision. Cross-appeal heard by Eleanor King J ([2009] EWHC 3114 (Fam); [2010] 1 FLR 1613), who held district judge had erred in law and in balancing section 3 factors and was wrong to conclude deceased failed to make reasonable provision for daughter; therefore allowed charities’ cross-appeal and dismissed daughter’s claim. Daughter appealed Eleanor King J’s decision to Court of Appeal. 
All three judges in the Court of Appeal decided that the district judge had not erred in law or failed to conduct the section 3 exercise correctly, that he had been entitled and not plainly wrong to reach the value judgment that the deceased had not made reasonable financial provision for the daughter, and that, therefore, Eleanor King J should not have reversed his decision. Accordingly, the daughter’s appeal against Eleanor King J’s decision was allowed and the case was remitted to the High Court for the hearing of the daughter’s appeal against the district judge’s decision on quantum. Perhaps the most interesting aspect of the Court of Appeal decision, however, was the review of the authorities and analysis by Sir Nicholas Wall P (and Black LJ, with both of whom Arden LJ agreed) as to “the approach which falls to be adopted when an adult child seeks to claim against the estate of a deceased parent”. 
Sir Nicholas Wall began by analysing ‘the first and most frequently cited case on the subject’, Re Coventry, in which the ‘plaintiff’ was the deceased’s adult son, who was in modest circumstances but in good health and in employment. At first instance, a master awarded the son £2,000 from the estate of £7,000, but the son appealed seeking further provision. His appeal was dismissed by the High Court and then by the Court of Appeal. Sir Nicholas Wall, at paragraphs 21 and 22 of his judgment, set out a ‘frequently cited passage’ from the judgment of Oliver J in the High Court, which particularly included the following:
“... some of counsel's submissions for the plaintiff, although he did not put it so in terms, seemed to me to be leading to the conclusion that because the deceased's intestacy and the inflation of property values had produced something of a windfall, which could reasonably have been disposed of by the deceased in favour of his son if he had thought about it, therefore the court ought to step in and divert it to where it would be most useful and appreciated. That is not the purpose of this legislation at all. It cannot be enough to say, 'Here is a son of the deceased, he is in necessitous circumstances, there is property of the deceased which could be made available to assist him but which is not available if the deceased's dispositions stand; therefore those dispositions do not make reasonable provision for the applicant'. There must, as it seems to me, be established some sort of moral claim by the applicant to be maintained by the deceased or at the expense of his estate beyond the mere fact of a blood relationship, some reason why it can be said that, in the circumstances, it is unreasonable that no or no greater provision was in fact made ...
... the plaintiff’s claim substantially rests on two limbs... (a) that he is a son of the deceased with whom it might be thought that there would be a bond of natural affection and (b) that although he is in employment and capable of maintaining himself his circumstances leave him little or no margin for expenditure on anything other than the necessities of life. I have every sympathy for any plaintiff who, on relatively slender earnings, has to meet a steadily rising cost of living, but, as I have said, I cannot regard the Act as one which entitles the court to interfere with a deceased person’s dispositions simply because a qualified plaintiff feels in need of financial assistance. I cannot in this case find any circumstances which satisfy me that it is an unreasonable result of the intestacy laws that no provision is made for the plaintiff’s maintenance and in my judgment the application must fail.”
Sir Nicholas Wall, at paragraph 23, explained how Oliver J’s judgment was treated on the adult son Claimant’s appeal to the Court of Appeal, as follows:

“Oliver J’s decision was upheld in this court, and Re Coventry both at first instance and in this court remains good law. It is, however, to be observed that one of the arguments advanced on behalf of the appellant in Re Coventry was that the judge had made a “moral obligation” a pre-condition to a successful application under the Act by an adult child (ibid, p 479G-H). Goff LJ, giving the leading judgment in this court, rejected that criticism “at once”. At [1980] 1 Ch 459 at 487G he said:

“I reject the second of those criticisms at once. Oliver J nowhere said that a moral obligation was a prerequisite of an application under s 1(1)(c); nor did he mean any such thing. It is true that he said a moral obligation was required, but in my view that was on the facts of this particular case, because he found nothing else sufficient to produce unreasonableness.””
Geoffrey Lane and Buckley LJJ agreed with the judgment of Goff LJ. 

Sir Nicholas Wall, at paragraphs 26 to 29, then considered the cases of Re Jennings and Re Hancock, which reinforced the proposition that an adult child “does not have to show that the deceased owed him or her a moral obligation or that there were other special circumstances in order to succeed under the Act”. He cited the following passage from the judgment of Butler-Sloss LJ in Re Hancock which ‘neatly encapsulated’ this point:
“I do not, for my part, extract from the decisions in Re Coventry and Re Jennings, the degree of support for the defendants’ case that Mr Crawford has submitted. It is clear to me that the 1975 Act does not require, in an application under s 1(1)(c), that an adult child (whether son or daughter) has in all cases to show moral obligation or other special circumstance. But on facts similar to those in Re Coventry and even more so with the comparatively affluent applicant in Re Jennings, if the facts disclose that the adult child is in employment, with an earning capacity for the foreseeable future, it is unlikely he will succeed in his application without some special circumstance such as a moral obligation.”
Judge LJ and Sir John Knox agreed with the judgment of Butler-Sloss LJ. 

Sir Nicholas Wall, at paragraphs 30 to 33, lastly considered the case of Espinosa v Bourke, in which Butler-Sloss LJ reviewed the relevant authorities, and then said:
“I have drawn attention to the passages above from earlier decisions of this court in order to show the way in which the words ‘moral obligation’ and ‘special circumstance’ have been applied in the judgments. Subsection (1)(d) refers to ‘any obligations and responsibilities’. Plainly those obligations and responsibilities extend beyond legal obligations and that is why, in my view, the word ‘moral’ has been used to underline and explain that the deceased’s obligations and responsibilities are not to be narrowly construed as legal obligations but to be taken into account in a broad sense of obligation and responsibility. Any other meaning of ‘moral’ (such as the distinction between right and wrong, see Concise Oxford Dictionary) would more appropriately be considered under (g). There may have been some confusion in the minds of trial judges that the appellate court was placing a gloss upon the words of the section, and putting some special emphasis upon the requirements of subs (1)(d) so as to elevate moral obligation or special circumstance to some threshold requirement. From the judgments of this court in Re Coventry to the present day, it should be clear that no gloss has been put upon subs (1)(d). An adult child is, consequently, in no different position from any other applicant who has to prove his case. The court has to have regard to s 3(1)(a)–(g) and assess the relevance and the weight to be given to each factor in the list. If the applicant is of working age, with a job or capable of obtaining a job which would be available, the factors in favour of his claim for financial provision may not be of much weight in the scales.”
Aldous LJ agreed with the judgment of Butler-Sloss LJ. 

The review of the authorities and analysis by Sir Nicholas Wall P (and Black LJ) does not contain anything new, but gives useful guidance – and, if there was any remaining doubt as to the correct approach to be adopted when an adult child seeks to claim against the estate of a deceased parent under the 1975 Act, that should now have been dispelled. 
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� Provided that all of the qualifying conditions, time limits and other provisions laid down in the 1975 Act are complied with. 


� See Re Coventry (deceased) [1980] 1 Ch 461, per Goff LJ. 





4

