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Why?
The consultation documents form part of the wide ranging reform of fi nancial 

services regulation prompted by the 2008 fi nancial crisis. With effect from 

1st April 2014, responsibility for the oversight and enforcement of the CCA 

would transfer from the Offi ce of Fair Trading (“OFT”) to the new Financial 

Conduct Authority, (“FCA”).

As a result of the proposed transfer, the opportunity has been taken to 

consider the scope and shape of the consumer credit regulatory regime. 

The Government intends that the Financial Services and Markets Act 2000, 

(the “FSMA”) will replace the provisions of the CCA which address licensing 

and the overall framework for regulation of consumer credit. The powers to 

authorise, supervise and enforce against fi rms carrying on consumer credit 

activity will therefore derive from the FSMA. 

The transfer of power and the change in statutory authority represents a major 

shift. The regulatory regime enacted pursuant to the FSMA is a handbook 

– based, rules and guidance regime. However, the consumer credit regime 

currently overseen and enforced by the OFT is a statutory regime dictated by 

the prescriptive provisions of the CCA itself and the regulations made under 

that Act. It follows that the two regimes operate in a very different manner.

Whilst both the FSA and Treasury consultation documents cover common 

ground, the Treasury document describes, in overarching terms, the model 
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and approach for regulating consumer credit under the FCA and contains 

draft regulations. The FSA document contains more detail on how, in 

practical terms, the FCA will exercise its new functions and powers, as well as 

describing the parameters and scope of the new regulatory regime.

Why is this important?
The consultation heralds a fundamental transformation in the way in which 

consumer credit is overseen and enforced. The OFT will cease to exist with 

effect from 1st April 2014 and all persons and fi rms carrying on consumer 

credit business will need to be authorised and regulated by the FCA by 1st 

April 2016. (Transitional provisions are proposed to cover the period between 

April 2014 and April 2016.) 

In order to facilitate the transfer of supervision, carrying on consumer credit 

business (which includes making available consumer credit and consumer 

hire facilities and carrying on ancillary credit business such as credit broking, 

debt collecting and debt adjusting) will become regulated activity for 

the purposes of the FSMA. Nevertheless, it should be noted that certain 

important provisions of the CCA will remain on the statute book.

Key proposed changes include:

• The abolition of the Consumer Credit licensing system so that persons 

carrying on consumer credit business must be authorised and regulated 

by the FCA by 1st April 2016. Applicants for authorisation will therefore 

be subjected to tougher and more intrusive initial scrutiny.

• The recognition of ‘low risk’ and ‘high risk’ consumer credit activity so that 

a proportionate supervisory regime may be applied to ‘low risk’ consumer 

credit businesses.

• Low risk activity includes consumer hire; consumer credit lending where 

no interest or charges are levied; consumer credit broking as a secondary 

activity (for example, car dealers who act as credit brokers); and not - for 

- profi t debt counselling and debt advisory services.

• High risk consumer credit activities include consumer credit lending where 

interest is charged; the provision of overdraft facilities; the provision of 

credit card facilities; pawnbroking; the provision of hire purchase and 

conditional sale facilities; pay day lending; credit broking; debt adjusting; 

debt collection; debt counselling; and credit information services.

• Firms which carry out only low risk consumer credit activity will be able to 

apply for a ‘limited permission’ to cover low risk consumer credit activity. 

Less intrusive authorisation requirements and lower fees will apply to 

fi rms carrying on only low risk consumer credit activity.

• Upon authorisation, fi rms with a limited permission will be subject to a 

lesser degree of supervision which is anticipated to be more reactive in 

nature and low risk fi rms will need to report only basic information to 

the FCA.

• Firms which carry on high risk consumer credit activity will be subject to 

a comprehensive authorisation and supervision regime. Persons running 

the fi rm must pass the ‘fi t and proper person’ test.

• High risk fi rms will be required to meet the threshold conditions for 

authorisation as set out in the FSMA. However, minimum prudential 

capital requirements will not be required of consumer credit fi rms, save 

for debt management fi rms which will have to comply with certain 

prudential standards.

• It is proposed that a bespoke and proportionate regime will apply to 

consumer credit fi rms with regard to the vetting and pre-approval by the 

FCA of personnel performing controlled functions and holding positions 

of signifi cant infl uence within consumer credit fi rms.

• Firms which are not lenders or credit reference agencies have the option 

of becoming an authorised representative of a lender. The authorised 

representative and introducer authorised representative systems 

currently contained in the FSMA will apply in an equivalent way to 

consumer credit fi rms. An authorised representative must contract with a 

principal who takes regulatory responsibility for the acts and omissions of 

its authorised representative.

• It will not be possible for a lender to be an authorised representative of 

another lender.

• It is proposed that operating a peer to peer lending platform will become 

regulated consumer credit activity for the purposes of the FSMA. It is also 

proposed that lead generation might become regulated consumer credit 

activity for the purposes of the FSMA.

• The biggest change for fi rms and persons carrying on consumer credit 

business relates to conduct. Firms will need to comply with both the high 

level standards contained in the Principles, (“PRIN”) General (“GEN”) 

and Systems and Controls (“SYSC”) chapters of the FCA Handbook in 

addition to the specifi c consumer credit conduct rules and guidance 

contained in the relevant consumer credit chapter proposed to be added 

to the FCA Handbook.

• It is proposed that the detailed consumer credit conduct rules will be 

based on the statutory provisions as to conduct currently contained in the 

CCA. It is also proposed that the rules and guidance for consumer credit 

to be contained in the FCA Handbook should seek to replicate current 

OFT guidance such as the OFT Guidance for Credit Brokers and Credit 

Intermediaries and the OFT Guidance on Irresponsible Lending. If these 

proposals are enacted, it would obviously represent a major shift in terms 

of elevating previously non binding guidance into potentially binding rules. 

• The Government will consult on the detailed consumer credit conduct 

rules and guidance in the autumn of 2013. It is presently proposed that 

the fi nal rules and guidance will be made by March 2014, with a deadline 

for compliance of April 2014.

• Consumer credit complaints will continue to fall within the jurisdiction 

of the Financial Ombudsman Service, (“FOS”) although the need for a 

separate consumer credit jurisdiction will fall away.

• Consumer credit advertising will fall within the FSMA fi nancial promotions 

regime.

• The FCA will have extensive powers of enforcement and intervention, 

together with the power to impose fi nancial penalties.

Signifi cantly however, whilst the consumer credit regime as it relates to 

authorisation, supervision and regulatory enforcement will be transformed, 

the customer - facing elements of the CCA will remain on the statute book 

and thus, in full force and effect.

In practical terms, this means that the detailed and prescriptive provisions of 

the CCA relating to the entry into and the form and content of CCA regulated 

credit and hire agreements are unaffected. Similarly, the provisions of the 

CCA relating to the supply of post contract information; the post contract 

administration and enforcement of regulated credit and hire agreements; and 

the provisions of the CCA which confer rights on the consumer, such as the 

right of withdrawal and the right to repay a credit agreement early, are also 

largely unaffected. 

Lenders and litigators alike will note that s.56 CCA, s.75 CCA and the unfair 

relationships provisions at s.140A CCA will also remain on the statute book. 

However, the Government has made it clear that a review of the retained 

provisions of the CCA will be conducted by 1st April 2019 with a view to 

assessing whether or not they may be repealed without causing consumer 

detriment.

Next steps
Comments and responses to the consultation are invited by 1st May 2013. 

As noted above, a further consultation on the detailed rules will take place 

in the autumn.
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