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The equity of exoneration (“the Equity”) is a judge-made principle of some antiquity. As such,
it is uncertain. It entitles a party to insist that the debt of the other, for which they are treated
as having stood as surety and charged their property, be taken primarily from the other’s
property share before encroaching on their own. It cannot be found in the property statutes
or the insolvency legislation. The leading decision is over a century old and contains
reference to wives sitting at home all day bossing the servants around. It cannot be
registered against title. It tends to operate in favour of those who almost certainly do not
know of its existence. Lenders and trustees in bankruptcy take subject to it. A review of the
genesis of the principle and some of the recent case law demonstrates that the boundaries
within which it operates are uncertain and its application difficult to predict.  And yet the
Equity is alive and well in England, Australia, Canada, New Zealand and South Africa, to name
but a few jurisdictions.
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The principle appears to have been first applied in a marital context. Under the description
of “spouse’s equity of exoneration”, the principle, as set out in Halsbury’s Laws of England
Volume 3(2) paragraph 649, is as follows: if a married woman charges her property with
money for the purpose of paying her husband's debts and the money raised by her is so
applied, she is primâ facie regarded in equity, and as between herself and him, as lending
the money to him and not giving him the money raised on her property, and is entitled to
have her property exonerated by him from the charge she has created. It equally applies to
a husband who charges his property for the benefit of his wife[1]. It is an equitable principle
based on the inference of what was intended by the parties when the debt was incurred.
One of the first applications of the principle was Huntingdon v Huntingdon (1702) 2 Bro Parl
Cas 1, followed by several cases through the 18  and 19  centuries leading to Paget v Paget
[1898] 1 Ch 470. In Paget v Paget, the Court of Appeal rejected the wife’s claim to an
exoneration on the basis that it was shown that the loan in question had been “contracted
to defray the expenses of the extravagant mode of living which they both apparently
enjoyed”. In those circumstances, the court did not consider it possible to infer an intention
that the sums should be taken from her husband’s share before her own.
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Although not mentioned in Paget (which appears to have proceeded on the basis that the
principle is discrete and limited in its application to spouses), in reality, spouse’s equity of
exoneration is a species of the surety’s equity of exoneration. Where a debtor and a surety
both charge their properties to secure a debt, the surety is entitled to have the debt paid
out of the debtor's property before the surety’sproperty is appropriated for the debt[2].  In
Gee v Liddell [1913] 2 Ch 62, often cited as the leading authority for a surety’s equity of
exoneration and concerning two brothers, the origin of this principle was attributed to a
decision of the Master of the Rolls in 1790. In Re A Debtor (No.24 of 1971) ex p Marley
[1976] 2 All ER 1010, the principle was successfully relied upon by a father who had agreed
to stand as surety for his son’s business overdraft which was then secured against a
property jointly owned by the father and the son. The court was prepared to imply an
intention that, as far as possible, the debt would come out of the son’s share. The result was
that the father was given time to buy out his son’s trustee in bankruptcy’s share which, as a
result of the finding, was minimal.
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Against that background, in 1985 the High Court considered the case of Mr and Mrs
Pittourtou. The judgment (Re Pittourtou (a bankrupt) ex parte the trustee of a bankrupt v the
bankrupt and another [1985] 1 All ER 285) remains the leading modern authority on the
Equity. The facts of the case were that a husband and wife purchased a property with the aid
of a mortgage. Thereafter they charged their property to secure borrowings on an account in
the sole name husband. The monies from that account were found to have been applied to
the husband’s business (a family-run Greek restaurant), his household expenses and to
pay for the household expenses of his mistress. He was subsequently made bankrupt and
an argument arose between his trustee in bankruptcy and his ex-wife as to whether she
could rely on the Equity to exonerate her share of their home from his debt. The court found
that she was so entitled with the exclusion of any sums which could be characterised as
“payments made for the joint benefit of the household”. He also made it clear that the Equity
operated to enhance the proprietary interest of the wife and not merely to provide a
personal indemnity against the other spouse. In reaching that decision, Scott J reviewed the
authorities including Halsbury’s Laws of England, Paget v Paget [1898] 1 Ch 470 and Hall v
Hall [1911] 1 Ch 487 and cited the following comments of Walton J in Re Woodstock (a
bankrupt) (1979 unreported), when referring to Hall v Hall: “I do not think I have to go into the
interesting question whether that case is now good law in view of completely changed social
conditions. It appears to me that that case was decided in the days when the wife did
nothing except sit at home and run the household and boss the servants about, and the
husband was expected to be, and indeed was, the provider. Times have now changed, and I
am very far from saying that if that case were to be heard on precisely the same facts
tomorrow, the decision would necessarily be the same”. 

However, he also went on to consider Gee v Liddell and Re A Debtor (No.24 of 1971) and
ultimately formed the view that the Equity does not have “any less part to play now than in
the days in which the equitable doctrine was formulated”.

It is clear from the judgment that whether and to what extent the Equity can be established is
highly fact-sensitive. Generally, in assessing what the parties’ intentions might have been at
the time the loan was charged against the property, the key evidential issue will be how the
money was applied or, in the words of the Lord Chancellor of Ireland in Re Keily (1857) Ir Ch
Rep 394,  “who got the money?”.
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There has been a dearth of reported cases in England and Wales since Re Pittourtou. There
have, however, been a number of decisions in the commonwealth jurisdictions.

In Canada Inc v Doctor [1997] 50 C.B.R, the Ontario Court of Justice refused to allow a wife to
rely upon the Equity on the basis that although the mortgages against their jointly-owned
property had been taken out to enable the husband to make investments of various kinds in
his sole name, the interest payments on the investments had allowed him to obtain a tax
advantage which enabled him to pay off the first mortgage more quickly which directly
increased his wife’s interest in the property.

In the decision of the Federal Court of Australia in Parsons and Parsons v McBain [2001]
FCA 376, the court had to consider whether the indirect receipt of income into the
household from the husband’s business could be considered a “tangible benefit” to the wife
with the effect of defeating her claim for exoneration. The trial judge considered it was. On
appeal, this argument was rejected and the court held as follows:



“22 The trial judge denied to each appellant the right of exoneration because she had
received "a tangible benefit" from the 1992 mortgage. The benefit, which might more
accurately be described as an expected benefit, was that, by putting money into the
partnership business, the business might survive and, as put by counsel for the trustee,
that would bring "home money to put food on the table and clothe the children".

23 If a surety receives a benefit from the loan, the equity may be defeated. So, if the
borrowed funds are applied to discharge the surety's debts, the surety could not claim
exoneration, at least in respect of the benefit received. But the benefit must be from the
loan itself. The question suggested by the Lord Chancellor of Ireland is: "Who got the
money?": see In re Kiely (1857) Ir Ch Rep 394, 405. In Paget v Paget [1898] 1 Ch 470 both the
husband and the wife "got the money" and this prevented the wife claiming exoneration.

24 The "tangible benefit" referred to by the trial judge will not defeat the equity. It is too
remote. In any event, the exoneration to which a surety is entitled could hardly be defeated
by a benefit which is incapable of valuation, and even if it were so capable, the value is
unlikely to bear any relationship to the amount received by the principal debtor.”

The court also set out three pre-conditions to the application of the Equity:

1.      a person must charge his or her property;

2.      the charge must be for the purpose of raising money to pay the debts of another
person or to otherwise benefit that other person; and

3.      the money so borrowed must be applied for that purpose. 

This reasoning would seem to rule out the possibility of two co-owners agreeing that one
should bear the primary responsibility for a loan whilst simultaneously agreeing that the
benefit would be jointly received.

In Re Richards [2009] BPIR 973, one of the few reported cases in England and Wales since
Re Pittourtou, the court accepted the wife’s claim for the Equity in relation to the borrowings
taken out in her husband’s name but limited it to a fixed sum which reflected the trial judge’s
assessment of the amount of the loan applied for joint benefit (used for renovation works to
their matrimonial home).

In Dickson v Reidy [2004] NSWC 1200, it was held that a husband was entitled to the Equity
whereby the loan was arranged by his estranged wife, intended to be for her use and the
disposition of the funds was at her direction and control.

On a close reading of some of these authorities, it is difficult to reconcile the interpretations
of “benefit”, particularly when applying to co-owners who are also married or in a
relationship.

Very recently, in Lemon & Wood v Chawda (1 October 2013), Registrar Baister reviewed the
application of the principle in circumstances where the husband and wife pooled their
earnings and profits, administered their financial affairs jointly and enjoyed a prosperous life
together. 
He refused to allow a wife the benefit of the Equity, holding that it was unattractive and
artificial to take the benefits of the loan whilst seeking to enforce an individual right to the
disadvantage of the other spouse.
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The current edition of Halsbury’s Laws of England provides for a discrete principle applying
only to spouses. It has since extended (in Volume 72 para 239) to civil partners, stating as
follows “although the provisions described in this paragraph and paras 240–244 derive from
common law decisions pre-dating the concept of civil partnerships, and are concerned with
protecting the property of a wife against her husband's creditors, it is submitted that they
must now apply equally to the property of either party to a marriage and also to the property
of civil partners”.

It is difficult to justify the continued existence of a sub-category of the principle applicable
only to spouses and civil partners, especially having regard to the origins of the principle in
the law of surety.  Social conditions have obviously moved on considerably since the first
use of the principle in a marital context. Prior to the enactment of the Married Women's
Property Act 1870, and its extension in the Married Women's Property Act 1882, English
common law did not generally permit a married woman to hold property. The married woman
was under coverture. Her legal personality was merged with that of her husband. She could
not vote and was unlikely to have an income (or at least the sort of woman who had
equitable rights in property). In contrast, couples are now less likely to get married and, if
they do, sadly they may contemplate that it may not be permanent.

In Parsons v McBain (and subsequently followed by the Supreme Court of Western Australia
in Ierino v Gutta [2012] WSCA 222), Black CJ, Kiefel and Finkelstein JJ, in their joint judgment
took the view that the principle must apply to co-habitees regardless of their marital status.
The judgment (at para 19) states as follows:

“It was once thought that this doctrine was limited to husband and wife. This appeared to be
the view of Ashburner in his Principles of Equity, 2nd ed, 1933, p 170. In Halsbury's Laws of
England, 4th ed, 1979, exoneration is discussed only under the title concerned with
husband and wife: vol 22, paras 1071–1076. However the authorities show that the doctrine
is not so limited, and will apply in other cases. That is what occurred in Gee v Liddell [1913]
2 Ch 62 and Caldwell v Ridge Wholesale Acceptance Corp (Aust) Ltd(1993) 6 BPR 13,539.”

It seems therefore that there is no continued justification for a separate category of the
Equity limited to spouses. However, it remains the case that the interpretation of “benefit” is
most complex when dealing with cases in which the surety and debtor are in a relationship
with shared finances.
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The existence of a sub-category for spouses is not the only aspect of this principle that is in
need of review. Although the Equity remains an important principle to ensure fairness as
between sureties and debtors, the nature of its development exclusively through case law
has resulted in a principle with an unsatisfactory degree of uncertainty surrounding its
application. As parties invariably do not record at the time of entering into security
documents how they believe the debt would be apportioned as between themselves in
each case the fact-finding exercise will be necessary (and costly), including an accounting
exercise to work out how the monies were spent.

http://www.austlii.edu.au/au/legis/vic/hist_act/mwpa1870290/
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1913%5d 2 Ch 62
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281993%29 6 BPR 13%2c539?stem=0&synonyms=0&query=


There is also an awkward relationship between this invisible and unquantified equity and
other developments under the Land Registration Act 2002 and in relation to beneficial
interests generally (e.g. under the principles considered in Stack v Dowden and Kernott v.
Jones).  The current position allows for the scenario in which a joint property owner can
obtain a loan by offering security against his property (which appears to have equity on the
basis of the title document, the value of prior charges and the representations by the
applicant) but when the bank comes to realise its charge, it discovers that, although it had
never been determined, the debtor’s co-owner was entitled to an equity of exoneration that
eclipsed the debtor’s interest entirely.

Conc lus ionConc lus ion

Although Scott J may well have been justified in forming the view in 1985 that the Equity of
Exoneration retains an important role in a modern context, it is crying out for the higher
courts to take a fresh look at how it should be applied. In common with many of the
inventions of the Chancery judges to achieve fairness and justice, its very strength is also its
weakness – its application is highly fact-specific and therefore unpredictable.  Whilst it is
undoubtedly true that parties charging their property would be well advised to incorporate a
specific clause dealing with how the debt should be apportioned as between the co-
owners, they seldom do so. Aside from the outdated sub-species of “spouse’s” equity of
exoneration, which does not seem to have any justified continued existence, the
application of the principle requires further clarification with a view to achieving consistency
of approach and greater visibility. This is especially necessary in regard to the nature, extent
and quality of any disqualifying “benefit” derived from the loan by the party asserting the
equity. 
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[1] Bagot v Oughton (1717) 1 P Wms 347; Gray v Dowman (1858) 27 LJ Ch 702.

[2] Halsburys Laws of England Vol 3(2) para 572. It is noted that the relationship of principal
debtor and surety need not be formal In Duncan, Fox & Co v North and South Wales Bank
(1880) 6 App Cas 1, Lord Selbourne described three main kinds of surety relationships, the
third being  “those in which, without any such contract of suretyship, there is a primary and a
secondary liability of two persons for one and the same debt, the debt being, as between
the two, that of one of those persons only, and not equally of both, so that the other, if he
should be compelled to pay it, would be entitled to reimbursement from the person by
whom (as between the two) it ought to have been paid”.

T h e  m a te r i a l  co n ta i n e d  i n  th i s a r t i cl e  i s p r o vi d e d  fo r  g e n e r a l  i n fo r m a t i o n  p u r p o se s o n l y .  I t  d o e s n o tT h e  m a te r i a l  co n ta i n e d  i n  th i s a r t i cl e  i s p r o vi d e d  fo r  g e n e r a l  i n fo r m a t i o n  p u r p o se s o n l y .  I t  d o e s n o t

co n st i tu te  l e g a l  o r  o th e r  p r o fe ssi o n a l  a d vi ce .  N o  r e sp o n si b i l i t y  i s a ssu m e d  b y a n y m e m b e r  o fco n st i tu te  l e g a l  o r  o th e r  p r o fe ssi o n a l  a d vi ce .  N o  r e sp o n si b i l i t y  i s a ssu m e d  b y a n y m e m b e r  o f

ch a m b e r s fo r  i ts a ccu r a cy o r  cu r r e n cy,  a n d  r e l i a n ce  sh o u l d  n o t  b e  p l a ce d  u p o n  i t .  Sp e ci fi c,  p e r so n a lch a m b e r s fo r  i ts a ccu r a cy o r  cu r r e n cy,  a n d  r e l i a n ce  sh o u l d  n o t  b e  p l a ce d  u p o n  i t .  Sp e ci fi c,  p e r so n a l

l e g a l  a d vi ce  sh o u l d  b e  o b ta i n e d  i n  r e l a t i o n  to  a n y ca se  o r  m a tte r .  An y v i e w s e xp r e sse d  a r e  th o se  o fl e g a l  a d vi ce  sh o u l d  b e  o b ta i n e d  i n  r e l a t i o n  to  a n y ca se  o r  m a tte r .  An y v i e w s e xp r e sse d  a r e  th o se  o f

th e  e d i to r  o r  n a m e d  a u th o r .th e  e d i to r  o r  n a m e d  a u th o r .

mailto:daisy.brown@guildhallchambers.co.uk
http://www.guildhallchambers.co.uk/
http://www.guildhallchambers.co.uk/uploadedFiles/Guildhall_Property_Newsletter_2013.pdf
http://www.guildhallchambers.co.uk/subscribe.html



	PROPERTY & ESTATES ARTICLE: THE EQUITY OF EXONERATION: AN OLD AND INVISIBLE EQUITY
	The material contained in this article is provided for general information purposes only. It does not constitute legal or other professional advice. No responsibility is assumed by any member of chambers for its accuracy or currency, and reliance should not be placed upon it. Specific, personal legal advice should be obtained in relation to any case or matter. Any views expressed are those of the editor or named author.


