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Based in central Bristol and London, Guildhall Chambers is one of the UK’s lcﬂding regionﬂl sets with a national

footprint. We are a multi-disciplinary chambers with over 80 barristers, including 9 QCs. We work within

spccialist teams and are renowned for cnnsistently attracting high level, complcx instructions. We work closely with

our clients to ensure we maintain our top-ranked bandings in the legal directories and are proud of our first-class

written work, technical knowledge, tactical insight and advocacy skills. We are known for being professional and

:lpproachal)le, and we also have a high]y skilled and dedicated team of staff who provide Outstanding Clerking and

administrative support.

Author Govinder Chambay

Parts of a liquidator's s 423 claim are
struck out: Hall (Liquidator of Ethos
Solutions Ltd) v Nasim and Ors [2021

FEWHC 142 (Ch

KEY POINTS

® An allegation that a company has received no consideration for payments it makes to a

trust for the benefit of its employees is unlikely to be sustainable where HMRC is the only
victim for the purposes of s 423 of the Insolvency Act 1986 (IA 1986).
® Claims which seek to recover unpaid PAYE/NIC will be struck out as an abuse of process

if they are not based on a tax return or corresponding actions taken by HMRC — egan

assessment.

®» Pursuing individual taxpayers through s 423 IA 1986 for sums assessed by HMRC on

an insolvent company which has not appealed that assessment may be challenged on the

basis that it circumvents the individuals’ statutory rights of appeal.

'This was the hearing of a strike out
application brought by the former
employees of Ethos Solutions Ltd (‘the
Company’) in response to a claim brought
by the Company’s liquidator under s 423
TA 1986. The Company allegedly paid
away approximately £9m to the relevant
respondents via a business benefit trust
(‘the Trust’) between 2009-2012. The
liquidator sought repayment from those
alleged to have received monies via the
Trust.

Broadly, the liquidator alleged that the
payments made by the Company to the
relevant respondents via the Trust were
transactions at an undervalue, because:

» the Company received no consideration
for those payments — they were not
remuneration for services because
payments to the Trust were not
provided for in the relevant contracts of
employment (‘para 232);

®» alternatively, the value in money or
money’s worth of the services was
significantly less than the payments
made by the Company to the Trust

because the Company paid the gross
sums to the Trust without deducting

PAYE and NIC (‘para 23b’).

In summary, four of the strike out points

raised were that:

® para 23a was inconsistent with the
pleadings as a whole and self-defeating;

» tax liabilities are not taken into account
when assessing whether a transaction
has been entered into at an undervalue,
but if they are, both parties tax
liabilities need to be factored in, which
would mean that the potential PAYE/
NIC liabilities of the Company and the
employees would cancel each other out;

® there were no reasonable grounds/it was
an abuse of process to include a claim
for PAYE/NIC for the year ending
31.12.2011 in the absence of any return,
assessment, proof of debt, or intimation
of a claim by HMRC for the alleged
PAYE/NIC liability for that year;

» the use of s 423 A 1986 circumvented
the employees’ statutory rights of
appeal.

THE DECISION

In brief and inter alia, ICC Judge Barber:

» struck out para 23a pursuant to CPR
r 3.4(2)(a);

® gave the liquidator an opportunity to seek
permission to amend para 23b;

» struck out the claim for PAYE/NIC for
the year ending 31.12.2011 pursuant to
CPR r 3.4(2)(a) and (b);

®» saw force in the submission that the
use of s 423 TA 1986 circumvented the
individuals’ statutory rights to appeal the
assessments but did not determine the

matter summarily.

Paragraph 23a was inconsistent with the
pleadings as a whole. Indeed, para 3 stated
that the employees received payments for
those services via... (‘the Trust’), [52]. And
it was clear from paras 9 and 10 that the
employees agreed to part of sums that were
due to them being paid as an administration
fee to the Company instead.

Paragraph 23a was self-defeating. The
alleged PAYE/NIC liability was the lifeblood
of the liquidator’s case because HMRC was
the only victim identified in the pleadings.
Therefore, it was essential to the liquidator’s
case that payments made to the Trust formed
part of the employees remuneration for services
provided - that is why the payments were said
to give rise to tax in the first place. If, as per
para 23a, the payments to the Trust were not
for services, no PAYE/NIC would be due on
the same, and therefore the s 423 claim (insofar
as it was based on para 23a) could not succeed.

If an employer does not account for PAYE
under The Income Tax (Pay As You Earn)
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Regulations 2003 (‘the PAYE Regulations’)
and NIC under The Social Security
Contributions and Benefits Act 1992, HMRC
can look to the employee for payment under
regs 72 or 81 of the PAYE Regulations and
reg 86 of the Social Security (Contributions)
Regulations 2001. Accordingly, the employee
respondents argued that if tax liabilities

are taken into account for the purposes

of assessing whether a transaction was at

an undervalue, the potential PAYE/NIC
liabilities of the Company and each employee
would cancel each other out.

'The judge saw force in the argument that
both parties tax liabilities should be taken into
account when assessing incoming and outgoing
values when those alleged liabilities related
to the same payment. Therefore, the judge
indicated that para 23b should be amended to
support the argument that only the Company’s
alleged tax liability should be taken into
account for the purposes of determining
incoming and outgoing values.

The liquidator estimated that the
Company’s alleged PAYE/NIC liability in
respect of payments made to the Trust for the
year ended 31.12.2011 was £2,791,723.96.
However, the pleadings disclosed no reasonable
grounds to include such a claim for this period.
The figure given by the liquidator for the year
ending 31.12.2011 was a ‘bare unparticularised
estimate, [98]. HMRC had not raised an
assessment or lodged a proof of debt in
respect of the year ending 31.12.2011, or even
intimated an intention to make a claim in the
liquidation in respect of that year. It was not for
the liquidator to second-guess what HMRC
might or might not seek to prove for in the
liquidation and bring a claim on the back of it.
Nor was it a logical deduction from past years
in which assessments had been raised. Indeed,
during 2011, there was an issue as to whether
the Company qualified as an employer, which,
depending on the view taken by HMRC, would
impact how they would formulate/quantify a
claim for the year ending 31.12.2011 (if they
decided to bring such a claim).

Moreover, it was an abuse of process
to include such a claim for the year ending
31.12.2011 in the absence of any return,
assessment, proof of debt or intimation of
a claim by HMRC (or confirmation from

HMRC about how it would formulate and
quantify such a claim) in respect of that year —
second guessing how HMRC might proceed
was not a proper basis for bringing a claim.
Whilst the judge held that it was nota
matter suitable for summary disposal, she saw
force in the argument that pursuing individual
taxpayers through s 423 IA 1986 for sums
assessed on a company which has not appealed
that assessment would have the practical effect
of denying those individuals the rights which
they would otherwise have if pursued directly
by HMRC to challenge the sums allegedly due
through the statutory appeal process (eg
s 72C of the PAYE Regulations, ss 31/50 of
the Taxes Management Act 1970 and s 11
of the Social Security Contributions (Transfer
of Functions) Act 1999).

COMMENTARY

Given what the liquidator needs to show in
this case and because HMRC was the only
victim (for the purposes of s 423 1A 1986)
that was identified in the pleadings, striking
out para 23a was the correct course of action.

Query why para 23b needs to be amended
— unless and until HMRC pursues the
employees personally under the aforementioned
regulations, then (arguably) the potential
PAYE/NIC liabilities of the employees are of
no practical relevance/significance. With the
benefit of hindsight, (arguably) only the alleged
PAYE/NIC liabilities of the Company are
relevant for the purposes of assessing incoming
and outgoing values because those are the
alleged liabilities, it would appear, that HMRC
are seeking to enforce.

Relatedly, the ‘cancel out’ argument does
not appear to be engaged. The potential
liabilities would only cancel each other out if
HMRC had brought separate claims against
the Company and the employees for unpaid
PAYE/NIC under the aforementioned
regulations. But that is not what happened
because it does not appear that the employees
were pursued by HMRC directly. In respect
of the year ending 31.12.2011 — the judgment
shows that claims which seek to recover unpaid
PAYE/NIC should be based on a return or
corresponding actions taken by HMRC —
ideally an assessment.

‘The argument that s 423 1A 1986

circumvents statutory rights of appeal is
troubling. The individuals do not have a right
of appeal to start with, again, because they have
not been pursued by HMRC directly. As the
judge indicated, those rights would only arise
if the individuals were being targeted directly
by HMRC. The individuals’ rights of appeal
haven't been circumvented. They just haven't
arisen, for reasons which are not improper.

‘The counterargument might be that rights
of appeal should arise because there is no
substantive difference between HMRC or
the Company pursuing the individuals in this
context as they would share the same objective.
But in light of what is said below, something
more should be required to justify the creation
or applicability of rights where they would not
otherwise exist or apply.

If the circumvention point is accepted, it
seems that, in cases such as these, HMRC
would be unable to recover unpaid PAYE/NIC
from insolvent companies if a liquidator seeks
to meet that liability by recovering sums from
the company’s employees, (probably the only
way the company could satisfy that liability).
It would, effectively, create a new rule that
HMRC can only pursue individual employees
for unpaid PAYE/NIC in cases such as these.
Notwithstanding that there may well be
commercial reasons for pursuing one entity, as
opposed to several individuals. If this element
of choice is removed, then this might seriously
undermine the credibility and necessity of
requiring companies to account for PAYE/
NIC if they could not be held accountable in

circumstances such as these. | |

Further reading

» LexisPSL Restructuring & Insolvency;
Re Ethos Solutions Ltd Hall (as liquidator
of Ethos Solutions Ltd) v Nasim and
others [2021]) EWHC 142 (Ch)

» Practice Note: Insolvency office-holder
challenges to employee benefit trusts
(EBTs); LexisPSL Restructuring
& Insolvency; Employment and
Insolvcncy; Employees

» Practice Note: Transactions defrauding
creditors — claims under s 423 of the
IA 1986; LexisPSL Restructuring &

Insolvcncy; Insolvency Litigation
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