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Newsletter
E D I TO R I A L

Fresh from our recent inaugural half-day Property & Estates seminar, in this edition 
of our newsletter we aim to provide an update on a range of “old favourites” (such as 
adverse possession and subrogation claims) as well as some important articles on what 
may be less familiar topics like the “equity of exoneration”.

T E A M  N E W S
Since the last Newsletter the Property & Estates Team at 
Guildhall Chambers has grown. Matthew Brown completed 
his pupillage and has been a tenant for over a year now. Oliver 
Mitchell and Jay Jagasia completed their pupillages and were 
elected tenants in October. While Matthew is a property and 
estates specialist Oliver and Jay are also members of the 
Commercial Team. All three go from strength to strength and 
we are very pleased to have them on board.

The Team’s first half-day seminar in Bristol took place in 
September and was a great success. We are already planning 
the next one and would welcome any suggestions about topics 
that we might cover. Likewise, do please contact our Editor 
Tim Walsh at tim.walsh@guildhallchambers.co.uk with any 
comments and suggestions about current and future articles.

William Batstone

In our first article, Ewan Paton considers two important 
cases involving adverse possession claims which resulted in 
arguably surprising results. In the first part of that article, 
Ewan considers the Court of Appeal’s decision in Parshall v 
Hackney which underscored the significance of registration 
(or even double registration) to an argument that possession 
is adverse. In the second half, Ewan considers the unique 
factual matrix in Mitchell v Watkinson and the operation 
of Schedule 1 Paragraph 5 of the Limitation Act 1980 (the 
statutory provision that deems when time can start running 
against a landlord with a tenant who stops paying rent under 
an oral periodic tenancy).

Following on from his talk at our recent seminar, William 
Batstone provides a comprehensive review of the recent 
jurisprudence on town and village greens. This is an area in 
which the Court of Appeal has been particularly active and 
in which the Supreme Court is about to be. Whilst this is 
something of a niche area, features of some of these cases 
also have wider significance making them required reading 
on the law of prescription as well.

Ross Fentem considers the law of subrogation and the 
Court of Appeal’s reversal of the first instance decision in 
Menelaou v Bank of Cyprus UK Ltd thereby allowing a claim 
in subrogation to succeed. In particular, Ross reflects on the 
difficulties that may now result in distinguishing that case 
from earlier authorities such as Banks Trust Co v Namdar in 
which subrogation claims failed on facts that are only very 
narrowly distinguishable.

In a companion piece to his seminar on the rule in Hastings-

Bass, Matthew Brown considers the landmark decision of the 
Supreme Court in Pitt v Holt and the equitable jurisdiction 
to set aside a voluntary disposition made on the ground  
of mistake.

Finally, Daisy Brown provides a timely and topical review 
of the equity of exoneration. This is the often missed and 
little known equity founded on the general proposition 
that if two joint owners of property charge that property 
in order to secure debts of only one of them, the other 
joint owner stands merely in the position of a surety and 
is entitled (as between the two joint owners) to have the 
secured indebtedness discharged out of the equitable 
interest of the debtor – at least insofar as possible. As Daisy 
demonstrates, there is much confusion and misinformation 
about this equity (not least in Halsbury’s Laws) and her 
article provides some helpful clarity by drawing on a number 
of commonwealth authorities.

We are also extremely proud to include an advert for George 
Newsom’s new edition of Preston and Newsom’s Restrictive 
Covenants affecting Freehold Land. George has spent much 
of the last year working on this edition of what is recognised 
as the leading practitioner text on the subject of restrictive 
covenants. Now into its 10th edition, it provides compre-
hensive up-to-date guidance on the effect, enforcement, 
modification and removal of covenants restricting the use 
of freehold land. As part of Sweet & Maxwell’s Property and 
Conveyancing Library, it is a book that no-one advising in 
this area can properly do without.

Tim Walsh, Editor
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I. Double registration and adverse possession - the 
most expensive parking space in Chelsea?

Parshall v Hackney [2013] EWCA Civ. 240; [2013] 3 WLR 
605

In this case, Chelsea neighbours endured three rounds of litigation 
(Adjudicator, High Court and Court of Appeal) over an area measuring 
slightly less than four by two metres. In 1988 the predecessors of H had 
taken possession of this area (which was not even big enough to park a car 
on “...unless used in conjunction with other land”) by erecting a chain, hook 
and bollard to demarcate it as a parking space. It was then used as such, by 
them and by H in succession to them, for considerably in excess of 12 years. 
A decent basis, one might have thought, for possessory title for H.

The Adjudicator and Deputy High Court judge agreed. The Court of Appeal 
did not, reversing the decisions below, and presumably (although the report 
spares us the gory details) leaving H liable for two sets of costs in three 
rounds of litigation with silks on each side.

How so? The Court of Appeal’s decision arose from an uncommon (but 
not so unusual) problem of double registration, and consideration of the 
interaction between the principles of registered title, rectification and 
adverse possession.

P (and his predecessors) had the original and best paper title to the land. 
Their title had been registered in the very earliest and localised days of land 
registration, as long ago as 1904, and had clearly included this space. In 
1980, on first registration of what became H’s title, the space was mistakenly 
included in that title too. As mentioned above, from 1988 H’s predecessors 
then enclosed and possessed the space for good measure. To compound 
matters (although this does not appear to have affected the final result or the 
reasoning – see below) in 2000 the Land Registry, on a computerising update 
of titles, erroneously removed the space from the 1904 P title, thereby 
removing the double registration and making H the sole registered proprietor.

In 2008 P, discovering the position, brought an application for rectification 
of the register, to remove the space from H’s title and put it back into that of 
P. The application was resisted on various bases (including the discretion as 
to rectification against a registered proprietor in possession), but the chief 
argument was one of limitation. Quite simply, H claimed 12 years or more 
of adverse possession of the space after 1988, generating an independent 
possessory title, thus barring both P’s right to recover the land and any 
claim for rectification to assert the paper title.

Had H and her predecessors been complete strangers as squatters, they 
would clearly have had an unassailable pre-2002 Act claim. The Court of 
Appeal held, however, that the registration, albeit wholly mistaken, of title 
to the space within the H title made all the difference. No right of action 
to recover the land had arisen in favour of P or his predecessors, because 
the H possession of the space was “lawful”, not a “dispossession” and not 
“adverse” : it was under colour of a registered title. This was a case of “equality 
of registered titles”, which could only be resolved by rectification, until which 
time the two titles co-existed and no cause of action to recover the land 
arose for P. Unless and until that rectification was ordered and carried out, 
P could not plead any better title and had no cause of action to recover the 
land. Accordingly, time did not run against his title from 1988, despite the 
undoubted possession of H and her predecessors since that time.

It was sufficient that the above analysis applied to the period of double 
registration between 1988 and 2000, although it was presumably also 
intended to apply (perhaps a fortiori) to the period from 2000 onwards when 

the mistaken H title was the only registered title. The Court also upheld the 
decision of the Adjudicator on the exercise of discretion to rectify in favour 
of P, and briefly rejected a further argument that a parking easement had 
arisen (on the grounds that an easement over land could not be acquired by 
H and predecessors while they were also registered proprietors of it).

While the case was clearly finely balanced and well argued, it is difficult 
not to feel some human and legal sympathy for H. The Court (Lord Justice 
Mummery gave the leading judgment) initially appeared to see “some force” 
in the argument that P or his predecessors could have initiated and pleaded 
proceedings for the recovery of possession of the land in 1988 when the 
chains went up, by relying on their own registered title as ‘better’, and the 
fact of physical dispossession by H, then concurrently seeking rectification 
of the mistaken registration in the same proceedings (paras. 80 to 82). A 
few paragraphs later, however, this argument was swept aside by the point 
that H’s mistakenly registered title – despite it being accepted that this was 
at all times a pure mistake with no factual or documentary basis – made the 
possession wholly “lawful” and non-adverse, so that time could run neither 
in their favour for the acquisition of a possessory title, nor against P as a 
person with a right to recover the land.

The Court hoped that such facts would be rare, and it may be difficult to 
draw particular lessons from the case, other than i) 12 years or more of pre-
2002 Act possession is not always decisive: the nature and legal analysis 
of that possession remains crucial; and ii) keep appealing and you might 
eventually win.

II. Occupying the crease: cricket as adverse pos-
session (or: wrong argument, wrong tenancy, 
wrong parties?)

Mitchell v Watkinson [2013] EWHC (Ch.) 2266 (Morgan J.) 
(25th July 2013)

This was a curious case involving a claim for possession of part of a cricket 
field near Cheltenham. The particular adverse possession defence which 
ultimately succeeded was first raised in closing submissions at the end of 
a four day trial conducted on a quite different legal basis, with a party of 
unknown identity and not a party to the proceedings being deemed to have 
acquired a title by adverse possession.

X had originally owned all of the relevant land. In a muddled sequence of 
events in 1947, he first transferred the land to his son L. Subsequent to that 
transfer, he (X) then purported to grant a written periodic tenancy of the 
land to the trustees of a cricket club. Later that same year, X’s solicitors 
and agents (wrongly assuming that the written tenancy pre-dated the 
transfer to L) told the club trustees that they should henceforth pay rent 
to L. They did so, for the next 27 years until 1974. No further rent was paid 
after October 1974. The last original club trustee tenant, S, had died in June 
1974. In 1975 L conveyed only the middle section (not all) of the cricket field 
to some new club trustees.

Thereafter, the club members, players and guests (as was found) used both 
the conveyed part and the “southern section” of land immediately adjacent 
to it as one undifferentiated cricketing whole. They cut the grass in that 
section, hit balls onto and over it, held parties and let spectators sit there.

L’s widow M now claimed possession of that southern section, to which she 
had registered title. It had been part of the land for which rent had been paid up 
until 1974, but was not conveyed in 1975. Her claim failed and her title was held 
to be limitation-barred, ultimately on an eleventh hour change of case and the 

Adverse possession
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application of law which Morgan J. could see would seem “very harsh” to her. 
At trial, L as Claimant argued that the 1947 tenancy still subsisted, so that 
while she might ultimately have to bring possession proceedings against that 
tenant (whoever that now was), her freehold title was not barred and she was 
entitled to possession against the Defendants. The Defendants, the present 
day cricket club trustees and members, originally argued adverse possession 
on the basis that the 1947 tenancy had been surrendered or merged in 1975, 
so that their independent possession after that time was adverse.

In closing submissions, the Defendants changed tack. Do you remember 
Schedule 1 paragraph 5 Limitation Act 1980, or its predecessors in the 1833 
and 1939 Acts? This is the curious provision which deems that a “tenancy for 
year to year or other period, without a lease in writing” shall be “treated as 
being determined at the expiration of its first year or other period”, so that 
time then starts to run for the recovery of possession by the landlord. This 
statutory deeming is then offset by paragraph 5(2), which (counter-?) deems 
that where rent is then received, time shall only start running on the date of 
the last receipt of rent. If, therefore, an oral periodic tenant stops paying rent, 
their continued possession of the land will become adverse to the landlord, 
potentially barring the landlord’s title after 12 years.

So it was now argued here. No rent had been paid since October 1974, 
possession had continued thereafter, so title would have been barred in 1986 
if paragraph 5 applied.

Much of the analysis centred on whether the 1947 sequence of events meant 
that the tenants actually had a “lease in writing” so that paragraph 5 did not 
apply. Morgan J. held that they did not. There had been a written tenancy 
agreement, but that was granted by the wrong person - the then former 
owner X . It had contractual and estoppel effect only between those parties. 
The tenants thereafter paid rent to L. It may have been assumed that the 
tenancy was otherwise on the terms of the 1947 written agreement, but 
the actual tenancy to which that gave rise from L was a fresh and unwritten 
periodic tenancy arising by implication from the payment and acceptance 
of rent. L never granted them a “lease in writing” and there was no express 
assignment of X’s rights under his written agreement (for the obvious reason 
that, in the muddle, it was thought that this was a pre-existing tenancy 

whose benefit had passed anyway). Morgan J. followed Long v Tower Hamlets 
LBC [1998] Ch. 197 and older cases on the strict meaning of “lease in writing” 
and its clear distinction from a tenancy or its terms merely being “evidenced” 
by writing. He also rejected an argument that paragraph 5 might be subject 
to the operation of Part II of the Landlord and Tenant Act 1954 had the club 
tenancy been occupation for business purposes.

But whose was the possession after 1974? As a matter of legal analysis, 
it was common ground that immediately prior to his death in June 1974, 
the last trustee S was the sole surviving tenant, so that on his death, the 
tenancy would have vested in his personal representative/s; or, if he died 
intestate and no grant was made, in the Probate Judge (and now since 1995 
the Public Trustee) under section 9 Administration of Estates Act 1925. 
There was, however, “no evidence” at all before the Court as to succession 
to S’s estate, or whether he had made a will, and no representative of that 
estate (whoever that might be) was a party to proceedings.

Despite that, Morgan J. felt able to find, or assume, that whatever possession 
there had been after 1974 by members generally at the club, this was still 
the possession of the “tenant” through such members as his “licensees”:

“At that time [immediately prior to October 1974] the tenant was whoever was 
the representative of the estate of [S] or the Probate Judge. It is probable that 
the tenant was not personally in possession of the southern section but the 
tenant had for many years permitted the club to use the tenanted land and so 
the tenant was in possession through its licensees, the members of the club.” 
(paragraph 67)

This led to the curious conclusion to the case (paragraph 84) that while the 
Defendants had established that the Claimant’s title was barred, it was not 
them but an unknown non-party – “the representative of the estate of [S]” 
who had acquired possessory title, with counsel simply being asked to agree 
a form of order “which reflects the fact” that no such representative was 
known or was a party to the proceedings.

Why was this not regarded as an impermissible assertion of “ius tertii” by 
way of defence? A trial of a possession claim concerns which of the Claimant 
and Defendant has the better title. It is not supposed to be a defence for a 
Defendant to point to some even better title, superior to the Claimant’s, held 
by some third party: see e.g. per Lord Diplock in Ocean Estates v Pinder [1969] 
2 AC 19, 24-5:

“If party A can prove a better title than party B he is entitled to succeed 
notwithstanding that C may have a better title than A, if C is neither a party 
to the action nor a person by whose authority B is in possession or occupation 
of the land.”

Morgan J.’s answer might have been that his findings as to the post-1974 
members generally being “licensees” of the “tenant” in their exercise of 
possession brought the case within Lord Diplock’s second exception. This 
raises, however, the interesting question of how, and on what evidence, such 
a licence or other “authority” could be found or inferred when the identity 
of the “licensor” was wholly unknown, and when title to the tenancy might 
(as was acknowledged) even have vested in the Probate Judge after S’s death 
in a purely formal capacity conferring no dispositive powers or rights. Even 
if a licence could be inferred while S was alive before June 1974 (perhaps a 
reasonable inference, on the basis that the playing of cricket by members was 
the reason he held the tenancy, so that his permission of that activity under 
club rules flowed from that), rent was still being paid then, so the members 
were then licensees of a rent-paying tenant rather than an adverse possessor. 
Any licence from S would in any event normally terminate on his death, so 
Morgan J. must have inferred the grant of a fresh licence after 1974 – but by 
whom, and how?

A further mystery and issue might have been who paid the rent, and in what 
capacity, in October 1974 just after S had died in June that year. Depending 
on the evidence on that point, it might then have been argued that a further 
(third) periodic tenancy then arose, with whoever then paid that rent, thus 
engaging Schedule 1 paragraph 5 for them when they stopped paying rent! 
It is not known whether permission to appeal has been sought – if any 
appeal is pursued, watch this space for further news.

Ewan Paton
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As so often in the application of the law of TVGs, the first Newhaven beach 
case exposed differing views between judges and it may be that the case 
will join the 3 others that are due to be heard by the Supreme Court next 
year. But first the case about the beer tent.

R (Alan David Mann) v Somerset 
County Council & Anor 
CO/3885/2011 (11 May 2012)
Pen Mill Field is some 3 acres of rough grassland in Yeovil bounded by the 
rear gardens of houses and the Pen Mill Hotel which, together with the land 
itself, is owned by Punch Taverns Property Ltd and licensed by the company 
to the pub landlord in actual occupation of premises and the disputed land. 
Mr Mann applied to Somerset County Council to register the land as a TVG; 
the local authority appointed an Inspector who held an inquiry and received 
evidence; he recommended that the application be refused which the local 
authority accepted. The application that came before HHJ Robert Owen QC, 
sitting as a Judge of the High Court, was Mr Mann’s application to seek judicial 
review of the decision to refuse registration.

The Inspector was satisfied that the land had been used by local inhabitants 
for lawful sports and pastimes for at least 20 years but he concluded that 
the use was permissive and so not as of right. This was because occasionally 
the landowner would hold a beer festival on a small part of the land which 
involved setting up a marquee to which members of the public had to pay to 
gain entry together with funfair facilities which the public also had to pay to 
enjoy. These festivals occurred on 3 or 4 occasions for a day at a time during 
the relevant 20 year period. The local people who indulged in lawful sports 
and pastimes did not complain of these events for they continued to be able 
to use the land without payment but they were deprived of free access to that 
part occupied by the tent and the funfair facilities. 

The Inspector correctly, in the Judge’s view, applied R (Beresford) v 
Sunderland City Council [2004] 1 AC 889 in which the House of Lords 
reversed the Court of Appeal and held that the provision of benches by the 
local authority landowner and the mowing of a 10 acre grass arena used for 
recreational activities from team games to dog-walking were not acts from 

which an implied permission to use the land could be inferred to deprive 
the use of the land of being as of right for the purposes of section 22 of 
the Commons Registration Act 1965. In most cases (per Lord Scott at [51]) 
a conclusion that implied permission is inconsistent with user as of right 
may be correct but it is not a rule of law. In the particular case the acts in 
question were (at [49]) indicative not of permission but of a public body 
mindful of its responsibilities to discharge its functions for the benefit of 
the public by providing recreational facilities for inhabitants of the locality. 
In particular the Inspector applied what he called Lord Bingham’s principle 
at [5]: “I can see no objection in principle to the implication of a licence where 
the facts warrant such an implication. To deny this possibility would, I think, be 
unduly old-fashioned, formalistic and restrictive. A landowner may so conduct 
himself as to make clear, even in the absence of any express statement, notice 
or record, that the inhabitants’ use of the land is pursuant to his permission. This 
may be done, for example, by excluding the inhabitants when the landowner 
wishes to use the land for his own purposes, or by excluding the inhabitants 
on occasional days: the landowner in this way asserts his right to exclude, and 
so makes plain that the inhabitants’ use on other occasions occurs because 
he does not choose on those occasions to exercise his right to exclude and so 
permits such use.”

Although on the facts in Beresford there was nothing in the way of an 
assertion by the landowner of a right to exclude there was on the facts in 
Mann albeit for a day on 3 or 4 occasions in the relevant period and in respect 
of a small part of the land. That was enough of an assertion of the right to 
exclude according to Lord Bingham’s principle. Exclusion from part of the land 
could give rise to an implied permission to use the whole of the land, despite 
Lord Bingham not saying so in terms.

HHJ Robert Owen QC also held that the Inspector did not misinterpret R 
(On the application of Kevin Paul Lewis) v Redcar and Cleveland Borough 
Council & Persimmon Homes plc [2010] 2 AC 70. In that case the land had 
been used for decades as a golf course by tenants of the Council landowner at 
the same time as non-golfing local inhabitants used the land extensively for 
informal recreation including dog walking. The dog walkers would not walk 
on playing areas when play was in progress or they would wait until play had 
passed or they were waved across but the fact that the recreational use by 
local people overwhelmingly deferred, as the Inspector put it, to golfing use 
did not mean that a reasonable landowner would not have concluded that 

The dance goes on

TOW N  O R  V I L L AG E  G R E E N S

A beach in Sussex and a beer tent in Somerset are the settings for recent wrangling between landowners 
and local inhabitants over the registration of land as a town or village green (‘TVG’). A TVG is land on 
which the inhabitants of any locality, or a neighbourhood within a locality, have indulged in lawful sports 
and pastimes as of right for not less than 20 years. Use as of right is use without force, without stealth and 
without permission. Registration of land as a TVG has serious consequences for a landowner because 
local inhabitants may continue to use the land for lawful sports and pastimes and any interference with 
recreational use, in particular by development, is prohibited by section 12 of the Inclosure Act 1857 and 
section 29 of the Commons Act 1876. The cases reviewed below considered the circumstances in which 
use may be with permission of the landowner and so not as of right whilst the second Newhaven beach 
case answered the question whether section 15(4) of the Commons Act 2006, which allows an application 
for registration to be made after user as of right has ceased, is incompatible with the landowner’s rights 
under Article 1 of the First Protocol to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (‘A1P1’). 
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the inhabitants were asserting a right to take recreation on the land. As the 
Inspector concluded, the crucial difference was that in Redcar the landowner 
did not exclude the inhabitants from any part of the land, they merely chose 
to give way as a matter of give and take courtesy and no doubt in order to 
avoid the risk of being hit by a golf ball. In the Mann case by levying charges 
the landowner did exclude the local residents. 

The Judge accepted the submission of the registration authority that: “It is 
a question of fact whether the exclusion in question and the circumstances in 
which it took place made it plain to the (objective or reasonable) member of 
the public going onto the land that their use of the land was permissive and the 
mere fact that the owner’s activities did not involve the physical inclusion of 
the whole of their land is not material.”

The Inspector’s conclusion as to an implied licence was one that he was 
entitled to draw. The decision to refuse to register the land as a TVG 
was correct and the application was dismissed. It is understood that an 
appellant’s notice was submitted on behalf of Mr Mann but the case was 
settled between the parties before the Court of Appeal had to decide 
whether to grant permission.

R (Newhaven Port & Properties Ltd) 
v East Sussex County Council & Ors 
[2013] 2 P&CR 8
On 18 December 2008 Newhaven Town Council applied to East Sussex 
County Council to register as a TVG 15 acres of tidal beach at the port 
town of Newhaven. The area of 15 acres is the extent of the beach to the 
mean low water mark but at high tide the beach is wholly covered by water 
and is only wholly uncovered for a few minutes each day. Nevertheless the 
Council decided to register the beach after accepting the recommendation 
of an Inspector following a non-statutory public inquiry and her finding 
that the beach had been used by local inhabitants as of right for lawful 
sports and pastimes for at least 20 years expiring in April 2006, when the 
Claimant owners of the beach (‘the Port’) fenced off public access. The Port 
challenged the decision to register and on 21 March 2012 Ouseley J quashed 
the decision after rejecting all of the objector’s numerous challenges but 
one. The Port is a port authority; the beach is part of its operational land 

“The Inspector was satisfied that the land had been 
used by local inhabitants for lawful sports and pastimes 
for at least 20 years but he concluded that the use was 
permissive and so not as of right. This was because 
occasionally the landowner would hold a beer festival  
on a small part of the land”
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and is subject to the Port’s byelaw making powers. Ouseley J accepted 
that the Port could not have permitted the use of the land as of right for 
recreational purposes because it is reasonably foreseeable that that would 
conflict with its statutory functions. The Port had no power to give actual or 
implied consent to the use and cannot be taken to have done so. 

On 27 March 2013 the Court of Appeal, by a majority, allowed the local 
authorities’ appeal against the quashing of the registration of the beach as a 
TVG. Richards, McFarlane and Lewison LJJ were unanimous that the judge’s 
reasoning was flawed since, per Richards LJ at [13]: “Unlike the law relating to 
public highways and private rights of way, registration as a town or village green 
does not depend on actual or presumed grant … It depends instead on use of a 
specified character over a specified period”. Moreover at [28]: “Parliament has 
struck a public interest balance in laying down the conditions for registration. 
It has chosen not to make any exception in relation to land held by those with 
public functions that may be affected by registration”. The Court did not 
underestimate the consequences of registration upon the carrying out of the 
Port’s statutory functions, e.g. reconfiguring the breakwater to extend wave 
protection to the outer harbour, but this was not a proper ground for holding 
that the land was not registrable as a TVG.

Lewison LJ would have dismissed the appeal and denied registration for two 
reasons: the use of the foreshore is subject to a rebuttable presumption 
that it is by permission of the Crown or its successors in title; and that the 
bye laws rendered the use of the beach precarious and so not as of right. In 
respect of the foreshore Lewison LJ differed with Richards and McFarlane LJJ 
as to the effect of the decision of the Court of Appeal in Alfred F Beckett Ltd v 
Lyons [1967] Ch 449 which concerned the use of the foreshore by the public 
for collecting and removing sea-washed coal. Such use of the foreshore had 
been tolerated by the owners but whereas Richards LJ was not satisfied that 
tolerance was here used in the sense that implied permission had been given 
as opposed to acquiescence, i.e. the Crown had refrained from restraining 
harmless activity, Lewison LJ considered that tolerance in that case, especially 
in the light of the analysis by the Court of Appeal in Mills v Silver [1991] Ch 
271, was to be equated with consent for the user. Regarding the bye laws, all 
three judges agreed that, by, e.g., prohibiting dog-walking on the beach save 
by those with dogs on leads or otherwise under control, the bye laws impliedly 
granted permission for recreational activity. However Richards LJ, with whom 
McFarlane LJ agreed, considered that the fact that the bye laws had not, on the 
Inspector’s findings, been published on signs in place during the 20 year period 
and there was no other overt act on the part of the landowner to demonstrate 
to the public that it was granting implied permission, meant that the user 
was not with the licence of the owner and so was as of right. Lewison LJ was 
of the view that the making of the bye laws themselves was overt conduct 
enough and, they being validly made local law, it was not necessary for it to be 
periodically communicated to the public, by e.g. the replacement of signs that 
had come down, for the law to remain effective. 

Both Richards LJ and Lewison LJ drew support for their opposing conclusions 
from the decision of the House of Lords in Beresford and so the Supreme 
Court may be asked to decide who is correct. It is understood that the Port 
has made an application for permission to appeal and the outcome is awaited. 

R (Newhaven Port & Properties Ltd) 
v East Sussex County Council & Ors 
(No 2) [2013] 3 All ER 719
Having narrowly lost on the local authorities’ appeal to reinstate TVG 
registration in March the Port was back in the Court of Appeal in May arguing 
a point in the respondent’s notice that Ouseley J had rejected, namely that 
section 15(4) of the 2006 Act is incompatible with A1P1. It was common 
ground that registration as a TVG would not deprive the Port of its property, 
since title would remain with it, so that the case fell within the second 
paragraph of A1P1 which upholds “the right of a State to enforce such laws as it 
deems necessary to control the use of property in accordance with the general 
interest”. The key issues were therefore: (1) whether the contested legislation 
pursued a legitimate aim and (2) if so, whether the means by which it does so 
is reasonably proportionate to achieving that aim. 

In broad terms the Port’s complaint was that section 15(4) gave too long 
a period of grace for the making of an application to register a TVG after 
cessation of user as of right following the expiry of 20 years of such user. 
Section 15(4) allows 5 years from cessation prior to the commencement of 
section 15 on 6 April 2007. The Town Council was able to take advantage 
of this provision by applying in December 2008 following the cessation of 
user as of right in April 2006 when the Port erected the fences. The Port 
invited comparison with section 15(3) which allowed 2 years from cessation 
of use post-commencement but, as Lewison LJ observed at [28], the Port’s 
submissions betrayed some confusion about how s15 operated. Section 
15(2) permits an application where 20 years’ qualifying user has been 
achieved and such user continues at the time of the application. Section 
15(7)(b) supplements section 15(2) by providing that if permission for the 
use is granted after the 20 years has expired it is to be disregarded for the 
purposes of deciding whether user is as of right. So where permission is 
given user as of right is deemed to continue and section 15(2) applies. But 
user as of right may also be stopped by access being barred and in that 
event it would be section 15(3) that would apply. In such a case time would 
start running with the hostile act of barring access and so a comparatively 
short period of 2 years is allowed for the local inhabitants to secure their 
right. Section 15(4) applies where cessation occurs pre-commencement but 
section 15(7) does not apply to it which means that the landowner could 
stop user as of right and so start time running by the apparently welcoming 
act of erecting permissive notices so granting revocable permission for the 
use to continue. In such circumstances 5 years is appropriate because the 
inhabitants would not have had the notice of the threat to their future use of 
the land that the inhabitants who had been barred access would have had. 
Moreover, section 15(4) would not apply in the case of pre-commencement 
cessation that occurred more than 5 years before commencement, i.e. 
before 6 April 2002, nor where, as provided by section 15(5), the landowner 
had by 23 June 2006 begun to implement planning permission for works 
that had rendered, or would when complete render, the land permanently 
unusable by the public for lawful sports and pastimes.

In terms of a legitimate aim, it was plain to Lewison LJ at [57] that a policy 
which recognises and regularises a long-standing state of affairs is a 
legitimate aim particularly where the state of affairs is dependent on the 
acquiescence of the landowner and the rights created by regularisation 
are public rights. It was also a legitimate aim of section 15(4) to give local 
inhabitants a longer period of grace to take account of the fact that the 
threat to their continued use of the land was not as obvious as in cases of 
post-commencement cessation.

In terms of proportionality the following, amongst other reasons, led to the 
unanimous dismissal of the Port’s appeal: (1) the Port could have avoided 
the entire problem by ensuring that the bye-laws, which Newhaven No1 
decided amounted to consent to the uses relied upon, were displayed on the 
quayside or the sea wall during the 20 years so that consent was conveyed 
to the inhabitants; (2) since the Sunningwell Parish Council case in 1999 all 
landowners had been put on notice that those using their land for recreational 
purposes may well be asserting a public right to do so; (3) it was impossible to 
compare the periods of grace in section 15(3) and section 15(4) because of the 
critical difference arising out of the fact that section 15(4) will apply in cases 
where use is continuing but it has ceased to be as of right because permission 
has been given; (4) the fact that the 5 years runs from cessation not from 
commencement means that some inhabitants may get a substantially 
shorter period of time than others; (5) section s15(5) provided a substantial 
measure of protection to landowners who had begun to develop the land and 
showed that Parliament did balance the competing interests.

If the Port does obtain permission to appeal the decision in Newhaven No 
1 it will join 3 other cases which are due to be heard by the Supreme Court 
in the coming months. 

In Adamson v (1) Paddico (267) Limited (2) Kirklees Metropolitan Council 
(3) William Magee (4) Thomas Hardy [2012] 2 P&CR 1 the Court of Appeal 
allowed an appeal from the decision of Vos J to allow the application by the 
developer Paddico under section 14 of the 1965 Act to cancel the registration 
as a TVG of some 6½ acres of grassland in an otherwise densely built up 
district of Huddersfield. The appeal was allowed by a majority (Carnwath 
and Sullivan LJJ) on the basis that, although Vos J was correct to conclude 
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Until 2008, Melissa Menelaou lived with her family at a property owned 
by her parents, Rush Green Hall in Hertfordshire, which was charged 
to the Bank of Cyprus (the Bank) to secure debts of about £2.2 million. 
Rush Green Hall was in negative equity in 2008. When she turned 18, 
Melissa’s parents sold Rush Green Hall and bought a new house to serve 
both as a family home and as a gift for Melissa and her younger siblings. 

The new house, 2 Great Oak Court (Great Oak Court), was registered in 
Melissa’s name and held by her on trust. The Bank had agreed to release 
the charges over Rush Green Hall on condition that it be paid £750,000 
from the proceeds of sale, leaving funds available to the Menelaous to buy 
Great Oak Court, and that a new charge be secured over Great Oak Court 
covering the shortfall. 

Subrogation and the  
“economic reality”

Claims by would-be mortgagees based upon the doctrine of subrogation have undergone something of a 
renaissance in recent years. Once a plea of last resort, claims to be subrogated to discharged security rights 
or to unpaid vendor’s liens are now commonly encountered as one of the main battlegrounds on which 
claims by and against lenders are fought. The recent Court of Appeal decision in Menelaou v Bank of Cyprus 
UK Ltd [2013] EWCA Civ 1960 provides an interesting illustration of the breadth of the doctrine in an 
unusual case involving subrogation to an unpaid vendor’s lien. Unfortunately, the court’s analysis may 
increase uncertainty as to the outer limits of the remedy. 

M E N E L A O U  V  B A N K  O F  C Y P R U S

that the land should not have been registered, he erred in concluding that 
it was just to rectify the register given the delay of nearly 13 years between 
the registration in April 1997 and the making of the application in January 
2010 which was, per Sullivan LJ at [39], “by the standards of any reasonable 
legal process, so excessive as to make it not just to rectify the register”. But in 
dissenting on the issue of justice, Patten LJ at [43], looked in vain for “some 
significant or material prejudice attributable to the delay which makes it just 
to refuse to restore to Paddico its full legal rights as the owner of this land” 
and found that “everything points the other way”, the most powerful factor 
being that the land should never have been registered as a TVG and Patten 
LJ could “see no injustice in the Appellant being deprived of rights to which he 
was never entitled”. 

In Mrs G Taylor (On behalf of the Society for the Protection of Markham and 
Little Francis) v (1) Betterment Properties (Weymouth) Limited and (2) Dorset 
County Council [2012] 2 P&CR 3 (discussed by Raj Sahonte in the Autumn 
2012 Newsletter) the same constitution of Court as in Paddico on the same 
day dismissed an appeal from Morgan J’s decision to allow the application 
of the developer Betterment to rectify the register under section 14 of the 
1965 Act to cancel the registration as a TVG of 46 acres of former grazing 
land in Weymouth. Permission to appeal was given on the issue of justice, 
the Court of Appeal being divided as to the potential significance of certain 
factors but not as to the result. Patten LJ, consistently with his judgment in 
Paddico said at [87] that “delay will not, in my view, be a barrier to rectification 
unless there is material before the court to show that other public and private 
decisions are likely to have been taken on the basis of the existing register which 
have operated to the significant prejudice of the respondents or other relevant 
interests”. Sullivan LJ, with whom Carnwath LJ agreed, took a different view 
of the significance of delay, saying at [95] “there is, in my view, a strong public 
interest in upholding the register in the absence of a prompt challenge to its 
contents. Against this background, there will be exceptional cases where the 
delay is so long that prejudice to good administration can properly be inferred”. 
But the Court was united in concluding that in the circumstances a delay of 
just over 4 years did not preclude rectification.

The Supreme Court is expected to hear the appeals in Paddico and Betterment 
on 14 January 2014. On 2 April 2014 it is expected to hear the appeal in 

the third case of R(Barkas) v North Yorkshire County Council [2013] 1 WLR 
1521 in which the Court of Appeal dismissed the appeal from Langstaff J’s 
dismissal of the claim for judicial review of the Council’s decision to reject 
the appellant’s application under section 15(2) of the 2006 Act to register 
as a TVG a playing field in Whitby. The Council made the decision after 
accepting the recommendation of an Inspector that, although all of the other 
pre-conditions for registration had been satisfied, the applicants had not 
demonstrated that the user had been as of right, as required by section 15(2)
(a) because the user had been by right since the playing field had been laid out 
and maintained as recreation grounds, by the Council and its predecessors, 
under successive Housing Acts. The Inspector concluded that Council 
tenants, as the primary objects for the provision of recreation, must have 
had a legal right to use the playing field: it would be absurd to think of them 
as trespassers unless they first obtained the Council’s permission to use the 
field for harmless recreation. The same, he concluded, must also apply to 
the public at large since the field was laid out and maintained as a recreation 
ground open to the public pursuant to statutory powers. Langstaff J and the 
Court of Appeal (Richards, Sullivan and McFarlane LJJ) agreed. But on 3 May 
2013 a panel including Lord Carnwath, a judge with considerable experience 
of TVGs, granted the inhabitants permission to appeal.

So we can expect shortly to receive guidance from the Supreme Court as to 
the meaning of justice in section 14 of the 1965 Act and as to the meaning 
of as of right in the context of land laid out and maintained as a recreation 
ground by a local authority exercising statutory powers. In Newhaven No 
2 Lewison LJ said at [6] that the 2006 Act is “Parliament’s third attempt to 
devise an acceptable and workable scheme for the registration of TVGs”. A 
fourth attempt has already been made in the Growth and Infrastructure 
Act 2013 which restricts the operation of section 15 of the 2006 Act in the 
context of land required for development, reduces the period of grace in 
section 15(3) from 2 years to one and introduces a system for the depositing 
of landowner statements in order to terminate user as of right. It may well 
be that a fifth attempt will have to be made after the forthcoming scrutiny 
of the state of the law by the Supreme Court.

William Batstone
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Unbeknownest to Melissa, when Great Oak Court was purchased, a forged 
signature purporting to be hers had appeared on a charge over the property, 
securing part of her parents’ indebtedness to the Bank. Melissa first learnt 
of this some 2 years later, when she came to try to sell the property. She 
duly issued a claim for rectification of the register of title under Schedule 
4 to the Land Registration Act 2002, on the basis that the charge was a 
forgery, and so its appearance on the register was a rectifiable mistake. 
It was ultimately agreed that the Bank could not rely on the charge – it 
was a nullity. However, even with the legal charge thus removed from the 
register, the Bank counterclaimed for a declaration that it was entitled to an 
equitable charge over Great Oak Court, under the doctrine of subrogation 
to an unpaid vendor’s lien.

As explained by Millett LJ in Barclays Bank plc v Estates & Commercial Ltd 
[1977] 1 WLR 415, as soon as a property sale contract is made, the vendor 
holds a lien over the property for the purchase money until payment in full 
is made. A third party who provides some or all of the purchase money, 
so discharging or extinguishing the vendor’s lien, can claim the benefit of 
the lien by way of subrogation to the vendor’s rights. The third party is 
subrogated in equity to those rights where otherwise the purchaser would 
be unjustly enriched at his expense. In Banque Financiere de la Cite v Parc 
(Battersea) Ltd [1999] 1 AC 221, Lord Hoffmann said that the “appropriate 
questions” in a subrogation claim were threefold: (1) whether the defendant 
would be enriched at the claimant’s expense if the claimant were left 
without a remedy, (2) whether such enrichment would be unjust, and (3) 
whether there were reasons of policy for denying a remedy.

In Menelaou, it was clear that Melissa (using the phrase of Floyd LJ) had been 
enriched by taking Great Oak Court charge-free, and that her enrichment 
would be unjust if it was at the Bank’s expense. The key question was whether 
the Bank could establish that Melissa’s gain (of title to Great Oak Court) was 
at its expense? Although the purchase money was available only because the 
Bank had agreed not to take all of the proceeds of sale of Rush Green Hall 
(to which it would otherwise have been entitled under its charges), the Bank 
took no charge over the proceeds and, arguably, had no proprietary interest 
in them once its charges over Rush Green Hall were released. 

In short, value given by the Bank was not the provision of the money for the 
purchase of Great Oak Court. That money came from the proceeds of sale 
of Rush Green Hall. But that money was only available because the Bank 
had agreed to release its charges over Rush Green Hall. Whichever way the 
facts were spun, they did not fit into those of any previous authority on 
subrogation. At first instance, the lack of any direct transfer of value by way 
of provision of the purchase monies was fatal to the Bank’s counterclaim: it 
was held that the Bank did not own the monies used to buy Great Oak Court 
and could not sidestep the lack of any direct correlation between benefit 
and detriment by relying on a “but for” analysis of causation.

The Court of Appeal disagreed. Causal connection, and so a “but for” analysis, 
were both appropriate and, in the circumstances, necessary. Moses LJ put it 
like this at para.62; “A sufficiently close causal connection has been established 
by showing that but for the Bank’s agreement to release it charges ... in return 
for receipt of a proportion of what it was owed, and for a charge over Great Oak 
Court, Great Oak Court would never have been purchased and the obligation to 
pay its vendors would never have been satisfied.” This draws on the language 
used by Henderson J in Investment Trust Companies v HMRC [2012] EWHC 
458 (Ch), when he spoke of the need for a close “causal” connection between 
payment and enrichment. 

In his judgment, Floyd LJ flirted with the phrase “economic reality” to 
describe the connection between benefit and detriment. Moses LJ caustically 
described the phrase at para.62 as “somewhat fuzzy ... [which] sometimes 
suggests that the author knows the result he seeks to achieve but is unable 
to articulate his reasons.” That may be fair comment, but the same is also 
frequently true of the “causation”. The use of the phrase “a sufficiently close 
causal connection” only begs the question of how “close” the connection 
must be. In Filby v Mortgage Express [2004] EWCA Civ 759, May LJ had said 
that (emphasis added): “The enrichment will be at the expense of the claimant 
if in reality it was the claimant’s money which had effected the improvement [in 
the defendant’s position]... the enrichment will be unjust if the claimant did not 
get the security he bargained for when he advanced the money which in reality 
effected the improvement, and if the defendant’s financial improvement is 
properly seen as a windfall.” “Fuzzy” phrases and instinctive judicial reactions 
are perhaps inevitable when seeking to explain how an enrichment may be 
assessed as both unjust and at the expense of another.

Menelaou may be compared against another case of “indirect” detriment, 
in which subrogation was denied, Bankers Trust Co v Namdar [1997] EGCS 
20. In that case, Bankers Trust had held a charge over a London property 
owned by Mr Namdar, which was given up when it had agreed to a wholesale 
restructuring of Mr Namdar’s finances. The events which led to the discharge 
involved (i) a German bank releasing funds previously lodged by Mr Namdar 
as collateral, which were used by Bankers Trust to repay the sums owing 
under the charge, and (ii) Bankers Trust giving a guarantee to the German 
bank as replacement for the collateral. It transpired that all the Namdar 
signatures to the refinancing and related documents were forgeries. The 
German bank’s successor called on the guarantee, and Bankers Trust sought 
a declaration that it was subrogated to the charge over the London property 
which it had given up, on the basis that the giving of the guarantee released 
the monies used to pay off the charge.

On one view, there was a “close causal connection” between Bankers Trust’s 
detriment (the indebtedness under the guarantee) and Mr Namdar’s gain 
(a charge-free property); but for the guarantee, the funds to pay off the 
charge would not have been available. But subrogation was denied. It was 
held that Bankers Trust could not “properly” (that word again) be said to be 
the provider of the funds, and “reason and justice” (whatever they may be) 
did not demand that Bankers Trust have the remedy of subrogation to its 
own prior charge.

In squaring Bankers Trust with his conclusion in Menelaou, Floyd LJ sought 
to explain that the difference was that the giving of a guarantee was 
not a “transfer of value”. “The mere fact that a claimant does some act, in 
reliance on which there is a transfer of value between different parties, is not 
sufficient.” What, it appears, was lacking was the “sufficiently close causal 
connection” between Bankers Trust’s money or rights and Mr Namdar’s gain. 
But Menelaou makes clear that a proprietary right in the relevant money is 
not necessary (since the monies used to buy Great Oak Court were not the 
Bank’s); what the Bank gave up was the rights under the charges over Rush 
Green Hall. The distinction between giving up security rights so as to enable 
monies to be released (in Menelaou) and incurring obligations as guarantor 
in order to enable monies to be released (in Bankers Trust) may turn out to 
be a very fine one indeed, given that in both cases a “but for” analysis would 
be answered in the banks’ favour.

Ross Fentem

“At first instance, the lack of any direct transfer of value by way of 
provision of the purchase monies was fatal to the Bank’s counterclaim: it 
was held that the Bank did not own the monies used to buy Great Oak 
Court and could not sidestep the lack of any direct correlation between 
benefit and detriment by relying on a “but for” analysis of causation..”



9

The background
There have been fundamental developments in the law over the last 30 
years in respect of the operation of mistake as a ground for restitution. 
Whilst mistake is, put simply, an incorrect belief or assumption about a 
past or present state of affairs1, questions still remain as to the nature of 
a mistake; does, for instance, a state of ignorance qualify? Furthermore, 
questions remain as to the appropriate test of causation that should be 
applied ie. should a “but for” cause be sufficient (such that the claimant 
would not have acted as he did “but for” his mistake) or should a higher 
test be applied? Finally, questions remain as to the quality of the mistake 
that is required - is proof of a causative mistake sufficient, or is a “serious” 
mistake needed? As Lloyd LJ explained in his lengthy judgment in the Court 
of Appeal in Pitt v Holt ([2012] Ch 132 at 187) equity’s jurisdiction to set 
aside a voluntary disposition on the ground of mistake is quite distinct from, 
and ought not to be confused with, the common law remedies for mistake. 
The claim in Pitt v Holt (Futter v Futter was founded solely on the so-called 
rule in Hastings-Bass) was firmly based on equity, in that the claimant 
was seeking to set aside the transaction in question (common law mistake 
being merely a personal claim, as opposed to a proprietary claim). As such, 
notwithstanding the discussion below as to whether or not the common 
law and equitable principles should be aligned, the majority of this article 
deals only with claims in equity, not at law.

The facts in Pitt v Holt 
Mrs Pitt was a widow and personal representative of Mr Derek Pitt. She 
was, at the material time, his receiver appointed by the Court of Protection. 
Mr Pitt had been involved in a very serious road accident and his personal 
injury claim had been compromised on the basis of a structured settlement 
under which a lump sum was payable as well as monthly payments (referred 
to the judgment of Lloyd LJ as an annuity). Following professional advice 
it was decided that both the lump sum and the annuity would be put into 
trust for Mr Pitt’s benefit. The Court of Protection gave its authority to 
Mrs Pitt to do so in September 1994. As his receiver she entered into a 

deed of settlement, under which the lump sum was to be held on trust, 
and she then assigned the annuity to the trustees to be held on the same 
trusts. The settlement created discretionary trusts of income and capital 
for the benefit of Mr Pitt, his wife, children and remoter issue during his 
lifetime with the whole fund held on trust for his personal representatives 
for the benefit of his estate upon his death. Unfortunately, despite there 
being specific provisions excluding discretionary trusts for disabled persons 
from such tax treatment, the terms of the discretionary trust were such 
as to attract inheritance tax applicable to any ordinary discretionary trust. 
Accordingly, significant tax liabilities were incurred when the monies were 
put into trust; when capital was thereafter paid out of the trust and on 
every 10th anniversary on the value of the property still subject to the 
trust. Mr and Mrs Pitt (and later Mr Pitt’s personal representatives) brought 
a claim (amongst others) to set aside the settlement and the assignment of 
the annuity on the basis of mistake. 

Lloyd LJ’s judgment in the Court  
of Appeal
As Lloyd LJ’s thorough review of the authorities from the 18th, 19th and 
20th centuries shows, the equitable jurisdiction to set aside a transaction 
on the ground of mistake is long-standing. In Ogilvie v Littleboy (1897) 13 
TLR 399, Lindley LJ stated that:

“Gifts cannot be revoked, nor can deeds of gifts be set aside, simply because 
the donors wish they had not made them and would like to have back the 
property given....In the absence of all circumstances of suspicion a donor can 
only obtain back property which he has given away by showing that he was 
under some mistake of so serious a character as to render it unjust on the part 
of the donee to retain the property given to him.”2

Lloyd LJ referred to this as the “Ogilvie v Littleboy test”. His Lordship then 
went on to deal with more recent authorities, in particular Gibbon v Mitchell 
[1990] 1 WLR 1304 in which Millett J had summarised a number of cases 
where voluntary dispositions were set aside for mistake as follows:

The final word?

“Anybody who has never made a mistake has never tried anything new” Albert Einstein.

As those who have acted for trustees will know, sometimes things done by them need to be undone. 
The question then is: what are the applicable legal principles? Fortunately for those advising trustees, the 
answers are now somewhat clearer following the Supreme Court’s recent decision in Pitt v Holt; Futter v 
Futter [2013] 2 WLR 1200 (“Pitt v Holt”). Whilst that decision encompasses both the so-called rule in 
Hastings-Bass and the equitable jurisdiction to set aside a voluntary disposition on the ground of mistake, 
this article can only, by reason of space, deal with the latter topic. The rule in Hastings-Bass was, 
however, the subject of my talk at our recent Property and Estates seminar in Bristol and, if of interest, 
the notes to that talk can still be made available. 

T H E SU PREM E COU RT ’S DECISION I N P I T T  V  H O LT  AN D T H E EQU ITABLE 
J U R I S D I C T I O N  TO  S E T  A S I D E  A  VO L U N TA RY  D I S P OS I T I O N  O N  T H E 
G RO U N D  O F  M I S TA K E

1 See Goff & Jones – The Law of Restitution 8th ed. at 9-06 2 At 400; this decision was not departed from by the House of Lords: 
(1899) 15 TLR 294



“In my judgment, these cases show that, wherever there is a voluntary 
transaction by which one party intends to confer a bounty on another, 
the deed will be set aside if the court is satisfied that the disponor did not 
intend the transaction to have the effect which it did. It will be set aside for 
mistake whether the mistake is a mistake of law or of fact, so long as the 
mistake is as to the effect of the transaction itself and not merely as to its 
consequences or the advantages to be gained by entering into it.”3

“Voluntary transactions will only now be 
set aside in equity on the ground of mistake 
where: (1) there is a causative mistake of 
fact or law; and (2) that causative mistake 
is sufficiently serious.”

These clearly differing tests had been viewed as alternatives prior to Lloyd 
LJ’s judgment.4 His Lordship also referred to the case of Lady Hood of Avalon 
v Mackinnon [1909] 1 Ch 476, which Lloyd LJ believed illustrated “a different 
basis for the jurisdiction”. After citing a passage from Eve J’s judgment in that 
case, Lloyd LJ concluded that: “the last appointment was made under a mistake 
with regard to the existing facts.” His Lordship could well have referred to 
a third line of cases in which a simple “causative mistake” test (paralleling 
the common law’s prevailing approach) had been adopted.5 Despite these 
apparently differing tests Lloyd LJ sought to reconcile three of them (rejecting 
emphatically the causative mistake test) by concluding that the equitable 
jurisdiction to set aside a transaction on the ground of mistake arose where: 

• there was, in the first instance, a mistake on the part of the donor either 
as to the legal effect of the disposition or as to an existing fact which was 
basic to the transaction, and

• the mistake was of sufficient gravity to satisfy the Ogilvie v Littleboy test. 

According to Lloyd LJ, the fact that the transaction gave rise to unforeseen 
fiscal liabilities was a consequence, not an effect, and would not be 
sufficient to bring the jurisdiction into play. As such, His Lordship dismissed 
the appeal in Pitt v Holt on the basis that the only mistake was as to the tax 
consequences of the transactions, not their legal effect (the legal effect 
being the creation of the discretionary trust upon its terms and the fact that 
the lump sum and annuity were settled upon its terms).

Lord Walker’s leading judgment in 
the Supreme Court6

Early in his judgment Lord Walker clarified what is, and what is not, a 
mistake. According to His Lordship:

“a mistake must be distinguished from mere ignorance or inadvertence and also 
from what scholars in the field of unjust enrichment refer to as misprediction...
Forgetfulness, inadvertence or ignorance is not, as such, a mistake, but it can 
lead to a false belief or assumption which the law will recognise as a mistake.”7

A misprediction consists of a present belief or assumption about future 
affairs which is subsequently falsified8, whereas a legally significant mistake 
normally relates to some past or present matter of fact or law.9

Accepting in part the criticisms of the test formulated by Lloyd LJ below, 
Lord Walker determined that:

“I would provisionally conclude that the true requirement is simply for there 
to be a causative mistake of sufficient gravity; and, as additional guidance 
to judges in finding and evaluating the facts of any particular case, that the 
test will normally be satisfied only when there is a mistake either as to the 
legal character or nature of the transaction, or as to some matter of fact or 
law which is basic to the transaction.”10

To confirm the Gibbon v Mitchell test would, in Lord Walker’s view, leave the 
law in an uncertain state and would be contrary to the “general disinclination 
of equity to insist on rigid classifications expressed in abstract terms”. 

When determining whether a causative mistake is or is not of sufficient 
gravity to ground relief, Lord Walker explained that “gravity” is to be assessed 
in terms of injustice, or to use equity’s familiar term, unconscionableness. 
What is unconscionable must be determined objectively, by close 
examination of the facts, including the circumstances of the mistake and 
its consequences for the person who made the vitiated disposition.11 Other 
findings of fact may also have to be made in relation to change of position 
or other matters relevant to the exercise of the court’s discretion.

On the basis of the test stated above, Lord Walker determined that Mrs Pitt 
had made a serious mistake through her conscious belief or tacit assumption 
that the trust would have no adverse tax consequences. The Supreme Court 
therefore allowed the appeal and set aside the trust.

Discussion
What Lord Walker’s judgment provides is a newly-formulated test, freed 
from the difficulties of distinguishing between effects and consequences. 
Voluntary transactions will only now be set aside in equity on the ground 
of mistake where: (1) there is a causative mistake of fact or law; and (2) that 
causative mistake is sufficiently serious (or, in other words, has sufficient 
gravity). Not only was the previous test practically difficult to apply (it had 
been criticised as such by academics and judges alike12), but the rationale 
for the distinction was unclear. In addition, it led to a further distinction 
between mistakes of law and mistakes of fact, a distinction that had been 
abandoned in common law unjust enrichment claims on the ground of 
mistake in 1999.13 According to Lloyd LJ’s formulation, mistakes of law 
or fact as to the legal effect of the transaction itself were sufficient to 
ground relief, but a mistake of law which was basic or fundamental to the 
transaction, and which satisfied the gravity requirements, but which was 
not a mistake as to the legal effect, would not suffice.14 That state of affairs 
was rightly criticised by Lord Walker and will no longer be an issue under 
the new requirements. 

Notwithstanding the simplification of the test, a number of issues still 
remain outstanding following the Supreme Court’s decision and may need 
to be decided in future years. For example, it is clear from recent authorities 
that a liberal approach has been adopted to common law personal claims for 

10

3 At 1309

4 See for instance Professor Hayton’s view in Underhil and Hayton’s Law of 
Trusts and Trustees 18th ed. at 8, referred to in P. Davies’s article [2011] 
CONVPL 406 at 416.

5 See the Isle of Man decision of Clarkson v Barclays Private Bank & Trust 
(Isle of Man) Ltd [2007] WTLR 1703 and Fender v National Westminster 
Bank [2008] EWHC 2242 (Ch)

6 Lord Neuberger, Baroness Hale, Lord Mance, Lord Clarke, Lord Sumption 
and Lord Carnworth agreed with him.

7 [2013] 2 WLR 1200 at [104]

8 See Goff & Jones, The Law of Unjust Enrichment 8th ed. at 9-07

9 Ibid at [109]

10 [2013] 2 WLR 1200 at [122]

11 [2013] 2 WLR 1200 at [124] – [126]

12 See reservations about the difficulty of drawing the distinction between 
effects and consequences in eg. Dent v Dent [1996] 1 WLR 683 at 693 and 
AMP (UK) plc v Barker [2001] OPLR 197 at [70] and Goff & Jones, The Law 
of Unjust Enrichment, 8th ed. at 9-106

13 Kleinwort Benson Ltd v Lincoln City Council [1999] 2 AC 349, HL

14 Criticised in Re S Trust [2011] JRC 117 at [34]-[38]
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restitution; it appears that any causative mistake of fact or law is sufficient 
to ground such a claim. However, it is apparent that the Supreme Court 
in Pitt v Holt sought to take a different approach in respect of equitable 
claims to set aside voluntary transactions. That begs the question: what 
logic or reasoning lies behind that decision? Does the Supreme Court feel 
that a more restrictive approach is appropriate given that equitable claims 
potentially give rise to proprietary relief for spontaneous mistakes as 
opposed to merely personal claims for the value received by the defendant? 
If the underlying principle is that mistaken payments should trigger 
restitution because the payor’s consent has been vitiated, it is difficult to 
understand why a more stringent test should be applied in equity merely 
because a proprietary, as opposed to a personal claim is sought.15 In both 
cases the claim will be subject to defences (eg. change of position). In fact, it 
is possible that a personal claim could, in certain circumstances, cause more 
of a hardship to a defendant than a proprietary claim. If, in fact, the real 
policy is to prevent the avoidance of unwanted tax liabilities then it is, in 
this author’s view, a suspect basis upon which to determine the ambit of the 
jurisdiction. Nonetheless, the courts will, at some stage, need to grapple 
with how the common law and equitable jurisdictions can be reconciled or 
if they even should be reconciled (different principles do, after all, apply to 
rectification claims and claims of common mistake and unilateral mistake 
in the contractual context).

If, as foreshadowed in the paragraph above, it is accepted that the same 
principles should apply to both common law claims and claims in equity, 
then as the editors of Goff & Jones, The Law of Unjust Enrichment16 opine, 
Pitt v Holt may in fact be taken as “the start of a more general retreat 
away from recent liberalisations of the ambit of restitution-grounding 
mistake” culminating in the wholesale rejection of the proposition that 
a spontaneous causative mistake is enough. Instead, we may see the 
introduction of a general requirement that a spontaneous mistake must 
be “serious” or “fundamental” before relief is granted. There is reason to 
believe that the law will not develop along those lines. However, it is at least 
a way of reconciling the principles of the two claims. 

Conclusion
Notwithstanding the outstanding issues outlined above (to address but a 
few), the Supreme Court’s decision must, at least for the present time, be 
accepted as the final word on the subject. It is now for the first instance 
judges (hopefully with the guidance of the appellate courts) to apply the 
relevant principles to the multifarious facts and circumstances of the cases 
that are now likely to come before them. 

Matthew Brown

C H A N G E S  TO  T H E  T R I B U N A L  S YS T E M

The new First-tier Tribunal 
Property Chamber

Until 1 July 2013, there were a number of tribunals relating to various aspects of property, including Rent 
Assessment Committees, Residential Property Tribunals, Leasehold Valuation Tribunals, Agricultural 
Land Tribunals and the Adjudicator to HM Land Registry. From 1 July 2013, however, for England, these 
tribunals were abolished and their functions were transferred to the First-tier Tribunal, or in some cases the 
Upper Tribunal, by the Transfer of Tribunal Functions Order 2013 (‘the 2013 Order’). 

For Wales this abolition of tribunals and transfer of functions only applied 
to the Adjudicator to HM Land Registry, and otherwise the existing tribunals 
have been retained, although with some changes to their procedure, such as 
in respect of appeals from them.

The First-tier Tribunal was established by the Tribunals, Courts and 
Enforcement Act 2007 (‘the 2007 Act’), and now exercises a number of 
functions in various areas of law, many of which have been transferred 
to it from other tribunals. In many but not all cases, these functions are 
exercised by the First-tier Tribunal making decisions at first instance and 
the Upper Tribunal dealing with appeals from those decisions. The First-
tier Tribunal comprises seven chambers divided into several parts, each of 
which exercises functions in particular areas of law.

The functions of the property-related tribunals that have been transferred 
to the First-tier Tribunal have been assigned to the Property Chamber, 
which is divided into three parts called Residential Property, Land 
Registration and Agricultural Land & Drainage. Many of the rules governing 

the procedures and fees of the tribunals have been replaced by various 
legislative provisions, including those in the 2007 Act, the 2013 Order, the 
Tribunal Procedure (First-tier Tribunal) (Property Chamber) Rules 2013 and 
the First-tier Tribunal (Property Chamber) Fees Order 2013. 

There are transitional provisions in the 2013 Order, and these largely 
provide that proceedings before the property-related tribunals which were 
in existence before 1 July 2013 shall continue on and after that date as 
proceedings before the First-tier Tribunal, and will be subject to the new 
procedure and fees rules, except in respect of costs orders and otherwise as 
provided in legislation or directed by the First-tier Tribunal. 

Although these changes to the tribunal system might not make a practical 
difference to all cases, especially those in existence before 1 July 2013, they 
are more than just a change of terminology and practitioners should have 
regard to their effect on any cases they are concerned with.

Michael Selway

15 In any event in Manhattan Bank NA v Israel-British Bank (London) Ltd 
[1981] Ch 105, Goulding J granted proprietary restitution in respect of a 
mistaken payment in a common law claim.

16  8th ed. at 9-109
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T H E  EQ U I T Y  O F  E XO N E R AT I O N

An old and  
invisible equity

The equity of exoneration (“the Equity”) is a judge-made principle of some antiquity. As such, it is uncertain. 
It entitles a party to insist that the debt of the other, for which they are treated as having stood as surety 
and charged their property, be taken primarily from the other’s property share before encroaching on their 
own. It cannot be found in the property statutes or the insolvency legislation. The leading decision is over 
a century old and contains reference to wives sitting at home all day bossing the servants around. It cannot 
be registered against title. It tends to operate in favour of those who almost certainly do not know of its 
existence. Lenders and trustees in bankruptcy take subject to it. A review of the genesis of the principle and 
some of the recent case law demonstrates that the boundaries within which it operates are uncertain and 
its application difficult to predict. And yet the Equity is alive and well in England, Australia, Canada, New 
Zealand and South Africa, to name but a few jurisdictions.

The origins of the principle 
The principle appears to have been first applied in a marital context. Under 
the description of “spouse’s equity of exoneration”, the principle, as set out 
in Halsbury’s Laws of England Volume 3(2) paragraph 649, is as follows: if a 
married woman charges her property with money for the purpose of paying 
her husband’s debts and the money raised by her is so applied, she is primâ 
facie regarded in equity, and as between herself and him, as lending the money 
to him and not giving him the money raised on her property, and is entitled 
to have her property exonerated by him from the charge she has created. It 
equally applies to a husband who charges his property for the benefit of his 
wife1. It is an equitable principle based on the inference of what was intended 
by the parties when the debt was incurred. One of the first applications of 
the principle was Huntingdon v Huntingdon (1702) 2 Bro Parl Cas 1, followed 
by several cases through the 18th and 19th centuries leading to Paget v Paget 
[1898] 1 Ch 470. In Paget v Paget, the Court of Appeal rejected the wife’s claim 
to an exoneration on the basis that it was shown that the loan in question had 
been “contracted to defray the expenses of the extravagant mode of living 
which they both apparently enjoyed”. In those circumstances, the court did 
not consider it possible to infer an intention that the sums should be taken 
from her husband’s share before her own.

Debtor and surety 
Although not mentioned in Paget (which appears to have proceeded on the 
basis that the principle is discrete and limited in its application to spouses), 
in reality, spouse’s equity of exoneration is a species of the surety’s equity 
of exoneration. Where a debtor and a surety both charge their properties to 
secure a debt, the surety is entitled to have the debt paid out of the debtor’s 
property before the surety’s property is appropriated for the debt2. In Gee v 
Liddell [1913] 2 Ch 62, often cited as the leading authority for a surety’s equity 
of exoneration and concerning two brothers, the origin of this principle was 
attributed to a decision of the Master of the Rolls in 1790. In Re A Debtor 
(No.24 of 1971) ex p Marley [1976] 2 All ER 1010, the principle was successfully 

relied upon by a father who had agreed to stand as surety for his son’s 
business overdraft which was then secured against a property jointly owned 
by the father and the son. The court was prepared to imply an intention that, 
as far as possible, the debt would come out of the son’s share. The result was 
that the father was given time to buy out his son’s trustee in bankruptcy’s 
share which, as a result of the finding, was minimal. 

Re Pittourtou 
Against that background, in 1985 the High Court considered the case of Mr 
and Mrs Pittourtou. The judgment (Re Pittourtou (a bankrupt) ex parte the 
trustee of a bankrupt v the bankrupt and another [1985] 1 All ER 285) remains 
the leading modern authority on the Equity. The facts of the case were 
that a husband and wife purchased a property with the aid of a mortgage. 
Thereafter they charged their property to secure borrowings on an account 
in the sole name husband. The monies from that account were found to have 
been applied to the husband’s business (a family-run Greek restaurant), his 
household expenses and to pay for the household expenses of his mistress. He 
was subsequently made bankrupt and an argument arose between his trustee 
in bankruptcy and his ex-wife as to whether she could rely on the Equity to 
exonerate her share of their home from his debt. The court found that she 
was so entitled with the exclusion of any sums which could be characterised 
as “payments made for the joint benefit of the household”. He also made it 
clear that the Equity operated to enhance the proprietary interest of the wife 
and not merely to provide a personal indemnity against the other spouse. In 
reaching that decision, Scott J reviewed the authorities including Halsbury’s 
Laws of England, Paget v Paget [1898] 1 Ch 470 and Hall v Hall [1911] 1 Ch 487 
and cited the following comments of Walton J in Re Woodstock (a bankrupt) 
(1979 unreported), when referring to Hall v Hall: “I do not think I have to go 
into the interesting question whether that case is now good law in view of 
completely changed social conditions. It appears to me that that case was 
decided in the days when the wife did nothing except sit at home and run 
the household and boss the servants about, and the husband was expected 
to be, and indeed was, the provider. Times have now changed, and I am very 

1 Bagot v Oughton (1717) 1 P Wms 347; Gray v Dowman (1858) 27 LJ Ch 702.

2 Halsburys Laws of England Vol 3(2) para 572. It is noted that the relation-
ship of principal debtor and surety need not be formal In Duncan, Fox & Co 
v North and South Wales Bank (1880) 6 App Cas 1, Lord Selbourne described 
three main kinds of surety relationships, the third being “those in which, 

without any such contract of suretyship, there is a primary and a secondary 
liability of two persons for one and the same debt, the debt being, as between 
the two, that of one of those persons only, and not equally of both, so that the 
other, if he should be compelled to pay it, would be entitled to reimbursement 
from the person by whom (as between the two) it ought to have been paid”.
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far from saying that if that case were to be heard on precisely the same facts 
tomorrow, the decision would necessarily be the same”. 

However, he also went on to consider Gee v Liddell and Re A Debtor (No.24 of 
1971) and ultimately formed the view that the Equity does not have “any less 
part to play now than in the days in which the equitable doctrine was formulated”. 

It is clear from the judgment that whether and to what extent the Equity 
can be established is highly fact-sensitive. Generally, in assessing what the 
parties’ intentions might have been at the time the loan was charged against 
the property, the key evidential issue will be how the money was applied or, 
in the words of the Lord Chancellor of Ireland in Re Keily (1857) Ir Ch Rep 394, 
“who got the money?”. 

Developments since Re Pittourtou 
There has been a dearth of reported cases in England and Wales since 
Re Pittourtou. There have, however, been a number of decisions in the 
commonwealth jurisdictions. 

In Canada Inc v Doctor [1997] 50 C.B.R, the Ontario Court of Justice refused 
to allow a wife to rely upon the Equity on the basis that although the 

mortgages against their jointly-owned property had been taken out to 
enable the husband to make investments of various kinds in his sole name, 
the interest payments on the investments had allowed him to obtain a tax 
advantage which enabled him to pay off the first mortgage more quickly 
which directly increased his wife’s interest in the property. 

In the decision of the Federal Court of Australia in Parsons and Parsons v 
McBain [2001] FCA 376, the court had to consider whether the indirect 
receipt of income into the household from the husband’s business could 
be considered a “tangible benefit” to the wife with the effect of defeating 
her claim for exoneration. The trial judge considered it was. On appeal, this 
argument was rejected and the court held as follows:

“22 The trial judge denied to each appellant the right of exoneration because 
she had received “a tangible benefit” from the 1992 mortgage. The benefit, 
which might more accurately be described as an expected benefit, was that, by 
putting money into the partnership business, the business might survive and, 
as put by counsel for the trustee, that would bring “home money to put food 
on the table and clothe the children”. 

23 If a surety receives a benefit from the loan, the equity may be defeated. So, if 
the borrowed funds are applied to discharge the surety’s debts, the surety could 

“In Paget v Paget, the Court 
of Appeal rejected the wife’s 
claim to an exoneration on 
the basis that it was shown 
that the loan in question had 
been ‘contracted to defray the 
expenses of the extravagant 
mode of living which they 
both apparently enjoyed’.”
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not claim exoneration, at least in respect of the benefit received. But the benefit 
must be from the loan itself. The question suggested by the Lord Chancellor of 
Ireland is: “Who got the money?”: see In re Kiely (1857) Ir Ch Rep 394, 405. In 
Paget v Paget [1898] 1 Ch 470 both the husband and the wife “got the money” 
and this prevented the wife claiming exoneration. 

24 The “tangible benefit” referred to by the trial judge will not defeat the 
equity. It is too remote. In any event, the exoneration to which a surety is 
entitled could hardly be defeated by a benefit which is incapable of valuation, 
and even if it were so capable, the value is unlikely to bear any relationship to 
the amount received by the principal debtor.” 

The court also set out three pre-conditions to the application of the Equity:

• a person must charge his or her property;

• the charge must be for the purpose of raising money to pay the debts of 
another person or to otherwise benefit that other person; and

• the money so borrowed must be applied for that purpose. 

“... the interpretation of “benefit” is 
most complex when dealing with cases 
in which the surety and debtor are in  
a relationship with shared finances.”

This reasoning would seem to rule out the possibility of two co-owners 
agreeing that one should bear the primary responsibility for a loan whilst 
simultaneously agreeing that the benefit would be jointly received. 

In Re Richards [2009] BPIR 973, one of the few reported cases in England 
and Wales since Re Pittourtou, the court accepted the wife’s claim for the 
Equity in relation to the borrowings taken out in her husband’s name but 
limited it to a fixed sum which reflected the trial judge’s assessment of the 
amount of the loan applied for joint benefit (used for renovation works to 
their matrimonial home). 

In Dickson v Reidy [2004] NSWC 1200, it was held that a husband was 
entitled to the Equity whereby the loan was arranged by his estranged 
wife, intended to be for her use and the disposition of the funds was at her 
direction and control. 

On a close reading of some of these authorities, it is difficult to reconcile 
the interpretations of “benefit”, particularly when applying to co-owners 
who are also married or in a relationship. 

Very recently, in Lemon & Wood v Chawda (1 October 2013), Registrar 
Baister reviewed the application of the principle in circumstances where 
the husband and wife pooled their earnings and profits, administered 
their financial affairs jointly and enjoyed a prosperous life together.  
He refused to allow a wife the benefit of the Equity, holding that it was 
unattractive and artificial to take the benefits of the loan whilst seeking to 
enforce an individual right to the disadvantage of the other spouse. 

Application to spouses 
The current edition of Halsbury’s Laws of England provides for a discrete 
principle applying only to spouses. It has since extended (in Volume 72 para 
239) to civil partners, stating as follows “although the provisions described 
in this paragraph and paras 240–244 derive from common law decisions pre-
dating the concept of civil partnerships, and are concerned with protecting 
the property of a wife against her husband’s creditors, it is submitted that they 
must now apply equally to the property of either party to a marriage and also 
to the property of civil partners”. 

It is difficult to justify the continued existence of a sub-category of the 
principle applicable only to spouses and civil partners, especially having 
regard to the origins of the principle in the law of surety. Social conditions 
have obviously moved on considerably since the first use of the principle in 

a marital context. Prior to the enactment of the Married Women’s Property 
Act 1870, and its extension in the Married Women’s Property Act 1882, 
English common law did not generally permit a married woman to hold 
property. The married woman was under coverture. Her legal personality 
was merged with that of her husband. She could not vote and was unlikely 
to have an income (or at least the sort of woman who had equitable rights in 
property). In contrast, couples are now less likely to get married and, if they 
do, sadly they may contemplate that it may not be permanent. 

In Parsons v McBain (and subsequently followed by the Supreme Court of 
Western Australia in Ierino v Gutta [2012] WSCA 222), Black CJ, Kiefel and 
Finkelstein JJ, in their joint judgment took the view that the principle must 
apply to co-habitees regardless of their marital status. The judgment (at para 
19) states as follows:

“It was once thought that this doctrine was limited to husband and wife. This 
appeared to be the view of Ashburner in his Principles of Equity, 2nd ed, 1933, 
p 170. In Halsbury’s Laws of England, 4th ed, 1979, exoneration is discussed 
only under the title concerned with husband and wife: vol 22, paras 1071–1076. 
However the authorities show that the doctrine is not so limited, and will apply in 
other cases. That is what occurred in Gee v Liddell [1913] 2 Ch 62 and Caldwell v 
Ridge Wholesale Acceptance Corp (Aust) Ltd (1993) 6 BPR 13,539.” 

It seems therefore that there is no continued justification for a separate 
category of the Equity limited to spouses. However, it remains the case that 
the interpretation of “benefit” is most complex when dealing with cases 
in which the surety and debtor are in a relationship with shared finances.

The need for review
The existence of a sub-category for spouses is not the only aspect of this 
principle that is in need of review. Although the Equity remains an important 
principle to ensure fairness as between sureties and debtors, the nature of its 
development exclusively through case law has resulted in a principle with an 
unsatisfactory degree of uncertainty surrounding its application. As parties 
invariably do not record at the time of entering into security documents how 
they believe the debt would be apportioned as between themselves in each 
case the fact-finding exercise will be necessary (and costly), including an 
accounting exercise to work out how the monies were spent. 

There is also an awkward relationship between this invisible and unquantified 
equity and other developments under the Land Registration Act 2002 and in 
relation to beneficial interests generally (e.g. under the principles considered 
in Stack v Dowden and Kernott v Jones). The current position allows for the 
scenario in which a joint property owner can obtain a loan by offering 
security against his property (which appears to have equity on the basis of 
the title document, the value of prior charges and the representations by the 
applicant) but when the bank comes to realise its charge, it discovers that, 
although it had never been determined, the debtor’s co-owner was entitled 
to an equity of exoneration that eclipsed the debtor’s interest entirely. 

Conclusion
Although Scott J may well have been justified in forming the view in 1985 
that the Equity of Exoneration retains an important role in a modern 
context, it is crying out for the higher courts to take a fresh look at how it 
should be applied. In common with many of the inventions of the Chancery 
judges to achieve fairness and justice, its very strength is also its weakness 
– its application is highly fact-specific and therefore unpredictable. Whilst 
it is undoubtedly true that parties charging their property would be well 
advised to incorporate a specific clause dealing with how the debt should 
be apportioned as between the co-owners, they seldom do so. Aside from 
the outdated sub-species of “spouse’s” equity of exoneration, which does 
not seem to have any justified continued existence, the application of the 
principle requires further clarification with a view to achieving consistency 
of approach and greater visibility. This is especially necessary in regard to 
the nature, extent and quality of any disqualifying “benefit” derived from 
the loan by the party asserting the equity.

Daisy Brown
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• The annexation of the benefit of restrictive 
covenants, especially Crest Nicholson (South) 
Ltd v McAllister (2004 CA) and Cosmichome Ltd 
v Southampton City Council (2013 Ch)

• Schemes of mutual restrictions, as explained in 
Whitgift Homes Ltd v Stocks (2001 CA)

• Leasehold covenants, as discussed in Williams v 
Kiley (2004 CA)

• Rentcharge covenants, as discussed in Orchard 
Trading Estate Management Ltd v Johnson 
Security Ltd (2002, CA)

• Covenants under or in conflict with planning, 
housing and other Acts, e.g. R (Halls) v Braintree 
District Council (2000, CA)

• Recent developments in the law of construing 
legal documents following ICS Ltd v West 
Bromwich Building Society (1997 HL), for 
example in Chartbrook Ltd v Persimmon Homes 

Ltd (2009, HL) and Cherry Tree Investments Ltd 
v Landmain Ltd (2012 CA)

• Numerous cases on the effect of particular cov-
enants and density restrictions, such as Martin 
v David Wilson Homes Ltd (2004 CA)

• Who can approve plans or give permission 
to depart from restrictions, as discussed in 
cases such as City Inn (Jersey) Ltd v Ten Trinity 
Square Ltd (2008 CA) and how the approval or 
permission can be given as discussed in such 
cases as Davis v Dennis (2009 CA)

• The discharge of restrictions by unity of owner-
ship, as discussed in University of London HE 
Corporation v Barking and Dagenham LBC 
(2004 Ch)

• Recent developments in the law of damage 
in lieu of injunctions, as applied to restrictive 
covenants in, for example, Amec Developments 
Ltd v Jurys Hotel Management (UK) Ltd (2000 Ch)

• The special rules and procedures of the new 
Lands Chamber of the Upper Tribunal

• Numerous recent cases on the modification 
of restrictions by the Tribunal, and cases on 
the applicable principles, such as Re Girls’ Day 
School Trust (CA 2001), Re Marcello (2001 LT), 
Re Skupinski (2003 LT), Shephard v Turner (2006 
CA), Winter v Traditional & Contemporary 
Contracts Ltd (No 2) (2007 CA), Thames Valley 
Holdings Ltd v National Trust (2012 CA) and 
Perkins v McIver (2012 CA)

• Modification by the court of covenants against 
subdivision of dwellings as considered in Lawn-
town Ltd v Camenzuli (2007 CA)
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