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Introduction

1.

Since the beginning of the 20" century, successive governments in the UK have recognised the
importance of encouraging individuals to plan for their future. Since the advent of the Welfare
State, this has been driven by macro economic considerations: ensuring that individuals have
adequate personal resources for their retirement prevents a drain on the national economy.
Historically, this has been achieved by offering significant tax incentives for pension investment
whilst putting in place a regulatory framework designed to restrict pension access, thereby

obviating the risk of dissipation.

This policy becomes problematic where an individual becomes insolvent and it is necessary to
balance his future need to have adequate personal resources in retirement against the

competing interest of his creditors for repayment of their debts from his present resources.

Initially, the interests of creditors prevailed and the loss of accumulated pension rights
consequent on bankruptcy was merely one of the “melancholy consequences of debt and
improvidence”. However, in the 1990s, both Conservative and Labour governments adopted a
much more protectionist approach to pension rights, placing greater emphasis on the need for

individuals to have adequate retirement provision.

In light of the consequential legislative reforms and the recent interpretation given to them by the
courts, it may be thought that the scales are now balanced firmly in favour of debtors. Whilst this
is perhaps understandable where such a protectionist approach is taken to pension rights, it may
be harder to justify in light of the more laissez-faire approach to retirement planning adopted by
the Coalition government, exemplified by Pension Minister Steve Webb’s observations in March
2014:

"If people do get a Lamborghini, and end up on the state pension, the state is much less
concerned about that, and that is their choice."

This paper will explore the interaction between pensions and insolvency legislation in both a
historical and modern context, analyse the current state of the law and consider areas of

potential future development.

1 Re Citro [1991] Ch 142 at 157.



History and Development of Pensions

6. Schemes with features recognisable in modern pension arrangements first emerged in the UK in
the seventeenth century with the establishment of the Customs superannuation scheme, which
was established in 1686 and provided for graded pensions to be paid to certain employees of HM

Customs and Excise on retirement.

7. Pension provision was first established in the private sector in 1770, when Lord Clive, the
Governor of Bengal, established a trust fund for the relief of military personnel invalided from the

East India Company's service and for their widows.

8. In the nineteenth century pension schemes were established for civil servants? and other public
sector workers. At the same time, private sector occupational pension schemes were also
established, led by railway companies® and serious discussion of the provision of state pensions

began.

9. 1In 1908, as part of their package of welfare reforms, the Liberal Government introduced the first
state pension for those over 70%. This was followed by the National Insurance Acts of 1911
(which provided for compulsory health insurance administered by friendly societies) and 1946
(which, in response to the Beveridge Report, introduced the basic state pension and a system of

national insurance contributions and benefits).

10. In 1921, a statutory right to tax relief on contributions made to pension funds by employers and

employees and on the investment income of approved pension funds was introduced>.

11. In 1970, retirement annuity plans were first introduced to give self-employed people the right to

contribute to a pensions®.

12. Three different state schemes have existed to provide extra pension provision to employees

above the basic state pension:

a. on 6 April 1961, graduated retirement benefit was introduced’. Qualification was based on
payment of a number of fixed National Insurance payments (‘stamps’). Employers

providing occupational pension schemes were allowed to contract out of the graduated

2 See Pension Law Reform (1993) Cm 2342 at 2.1.7 t0 2.1.9
3 lbid. at 2.1.11t0 2.1.14

4 Old-Age Pensions Act 1908

55.32, Finance Act 1921

6 By s.226 of the Income and Corporation Taxes Act 1970

7 National Insurance Act 1959



scheme if the occupational scheme guaranteed 'equivalent pension benefits'. Reduced
national insurance contributions were payable by employers and employees in schemes
which had contracted out. The scheme was repealed with effect from 5 April 19758;

b. on 6 April 19789, State Earnings-Related Pension Scheme (SERPS) was introduced. The
level of pension payable was related to earnings via the amount of National Insurance
contributions. Qualification was based on band earnings above a Lower Earnings Limit
(LEL) in each year. Employers with final-salary pension schemes could choose to contract-
out of SERPS, provided they gave scheme members a Guaranteed Minimum Pension19;

c. on 6 April 2002, SERPS was replaced with the State Second Pension (S2P)L.

13. In 1988, personal pensions were introduced!? as a way of making provision for retirement
independently of an employer by enabling an individual to establish a fund which can be used
(subject to age) to purchase annuities or for capital and/or income withdrawals to finance
retirement. The following year, self-invested personal pensions (“SIPPS”) were created as tax
wrappers for approved personal pension schemes?!3, These allow individuals to make their own
investment decisions choosing from a wide range of investments approved by H M Revenue and

Customs.

14. In 2004, the Labour Government introduced a new pension tax regime!* intended to replace the
eight different tax regimes with a single set of rules applying across pension schemes. Broadly,
this regime enabled a pensioner who had reached retirement age (normally 55) to elect to take
up to 25% as a pension commencement lump sum (“PCLS”), in respect of which no income tax
liability arose!®. However, it was it was generally necessary for the policy holder to crystallise the
remainder of the pension (e.g. by purchasing an annuity or entering drawdown) and to pay

income tax at marginal rate on any payments made to him therefrom.

15. In March 2014, George Osborne announced plans for radical pension reforms designed to
provide greater freedom and flexibility to pensioners. This led to the enactment of the Taxation of
Pensions Act 2014 (on 6 April 2015), which has removed the need for pensioners to crystallise

their pension pot before drawing benefits. Instead, they can draw an “uncrystallised funds

8 By virtue of Sch 28 of the Social Security Act 1973. Edward Heath’s Government had intended to
replace the graduated scheme with a new earnings-related state pension scheme in 1975, and the
accrual of new rights to graduated pension ceased on 5 April of that year. However, following the
election of Harold Wilson in 1974, the new scheme was not introduced.

9 By the Social Security Act 1975.

10 The Guaranteed Minimum Pension was expressly excluded from the bankrupt’s estate in the event

of bankruptcy. This protection was continued by s.159(5) of the Pension Schemes Act 1993.

11 By the Child Support, Pensions and Social Security Act 2000.

12 By Chapter IV ("Personal Pension Schemes") of Part XIV of the Income and Corporation Taxes Act
1988

13 By the Finance Act 1989.

14 Finance Act 2004

15 5.636A(1)(a) of the Income Tax (Earnings and Pensions) Act 2003.



pension lump sum” (“UFPLS”) from part or all of the uncrystallised part of a pension

arrangement, the first 25% of which will be tax free?s.

16. On 6 April 2016, the basic state pension and S2P were replaced with a single, flat-rate pension’’.

Overview of the Statutory Scheme in Bankruptcy
17. The statutory scheme which is applied to bankruptcy by the Insolvency Act 1986 (“IA”) was

succinctly summarised by Warner J in Re Rael8:

“The relevant legislative purpose here is to my mind perfectly clear. Bankruptcy, putting it
in the simplest terms, is a process whereby on the one hand all a debtor's property, with
certain specific exceptions, is vested in his trustee in bankruptcy for realisation and
distribution of the proceeds among his creditors and, on the other hand, he is forever
relieved of personal liability to those creditors. The specific exceptions exist either
because the property is not appropriate for distribution among the bankrupt's creditors,
such as property of which he is only a trustee, or because, unlike an insolvent company,
the bankrupt is a human being whose life must continue during and after insolvency. For
this reason s. 283(2) excepts from the bankrupt's estate the tools and other items of
equipment necessary for his personal use in his employment, business or vocation and
also the clothing, bedding, furniture, household equipment and provisions necessary for
the basic domestic needs of the bankrupt and his family. For the same reason the court
may not make under s. 310 an income payments order reducing his income below what
appears to the court to be necessary for meeting his reasonable domestic needs and
those of his family. For the same reason again the bankrupt is, within limits, allowed to
keep damages awarded to him for injury to his person, such as damages for slander - see
Ex parte Vine, Re Wilson (1878) 8 Ch D 364. There is no example, however, either in the
Act or in the many authorities that were cited to me, of the bankrupt being entitled to
retain for his own benefit a purely financial or commercial asset capable of realisation for
the benefit of his creditors and not necessary for his personal use in his employment,
business or vocation.”

18. The legislative purpose identified by Warner J is achieved by the following provisions:

a. s.305(2) IA provides that the function of the trustee is to get in, realise and distribute the
bankrupt's estate;

b. s.283(1) IA defines a bankrupt’s estate as comprising: (a) all property belonging to or vested
in the bankrupt at the commencement of the bankruptcy (with the exception of property

which is specifically excluded from a bankrupt’s estate by the IA® or any other enactment20)

16 5.636A(1A) of the Income Tax (Earnings and Pensions) Act 2003.

17 By the Pensions Act 2014.

18[1995] BCC 102 at 111D-G

19 The following items are expressly excluded from the bankrupt’s estate by the IA: such tools, books,
vehicles and other items of equipment as are necessary to the bankrupt for use personally by him in
his employment, business or vocation (s.283(2)(a) IA); such clothing, bedding, furniture, household
equipment and provisions as are necessary for satisfying the basic domestic needs of the bankrupt
and his family (s.283(2)(b) IA); property held by the bankrupt on trust for any other person (s.283(3)(a)
IA); the right of nomination to a vacant ecclesiastical benefice (s.283(3)(b) 1A); a tenancy which is an
assured tenancy or an assured agricultural occupancy, within the meaning of Part | of the Housing Act
1988, and the terms of which inhibit an assignment as mentioned in section 127(5) of the Rent Act



and (b) any property which by virtue of any provisions of the Act is comprised in that estate
or is treated as falling within the preceding paragraph;

c. s.306 IA vests the bankrupt’s estate shall vest in the trustee immediately on his appointment
taking effect without any conveyance, assignment or transfer;

d. s.307 IA enables the trustee, by notice in writing, to claim for the bankrupt's estate any
property which has been acquired by, or has devolved upon, the bankrupt since the
commencement of the bankruptcy?! and before discharge?2. This provision does not apply to
property which is excluded from the bankrupt's estate?® or property which, as part of the
bankrupt's income, may be the subject of an income payments order (“IPO”)?4.; and

e. s.310 IA enables the trustee, before the discharge of the bankrupt?®, to apply for an IPO for
a period of up to three years?5. The court may not make an IPO the effect of which would be
to reduce the income of the bankrupt below what appears to the court to be necessary for

meeting the reasonable domestic needs of the bankrupt and his family?’.

19. Allied to this, ss.339, 340 and 423 IA enable the trustee to challenge antecedent transactions

entered into by a bankrupt to the detriment of the general body of creditors.

20. Similarly, ss.342A-C enable the trustee to challenge contributions made by or on behalf of a
bankrupt to a pension arrangement which have unfairly prejudiced his creditors (see paras 52-59

below).

Pensions in Bankruptcy: the Insolvency Act 1986 (as enacted)
21. In re Landau (A Bankrupt)?8, Ferris J carefully analysed the nature of a pension in considering

the impact of bankruptcy on an individual’s pension rights:

1977 (s.283(3A)(a) I1A); a protected tenancy, within the meaning of the Rent Act 1977, in respect of
which, by virtue of any provision of Part IX of that Act, no premium can lawfully be required as a
condition of assignment (s.283(3A)(b) IA; a tenancy of a dwelling-house by virtue of which the
bankrupt is, within the meaning of the Rent (Agriculture) Act 1976, a protected occupier of the
dwelling-house, and the terms of which inhibit an assignment as mentioned in section 127(5) of the
Rent Act 1977 (s.283(3A)(c) IA; and (d) a secure tenancy, within the meaning of Part IV of the
Housing Act 1985, which is not capable of being assigned, except in the cases mentioned in section
91(3) of that Act (s.283(3A)(d) 1A).

20 5,283(6) IA. Examples of property which has been excluded from a bankrupt’s estate by statute
include: pensions governed by the Naval and Marine Pay and Pensions Act 1865, the Police
Pensions Act 1921, the Army Act 1955 and the Superannuation Act 1972 (and its statutory
predecessors).

21.5,307(1) IA.

225.307(2)(c) IA.

235.307(2)(a), (b) 1A

245.307(5) IA. The provision also excludes any property which re-vests in the bankrupt by virtue of
S.283A 1A.

255.310(1A)(b) IA.

26 5.310(6)(b) IA.

27'5.310(2) IA.

28[1998] Ch 223; [1997] 3 WLR 225; [1997] 3 All ER 322



“‘As a matter of classification, Mr. Landau's bundle of contractual rights under the policy
constitutes a chose in action and it had this character at the time of the bankruptcy order. On
the face of it, therefore, it fell within the definition of "property." Moreover the fact that, at the
commencement of the bankruptcy, nothing was immediately payable under the policy does
not alter this in any way... At the commencement of his bankruptcy he had a present right to
compel N.P.I, to make payments under the policy in the future.”

22. In that case, the debtor (who was adjudged bankrupt in 1990) had a pension policy which
provided for the payment to him of an annuity from his 65™ birthday, which occurred after his
discharge. Having concluded that the debtor’s rights under the policy had vested in his trustee in
bankruptcy as part of his estate, Ferris J rejected the debtor's argument that the income payable

under the policy could only be claimed for his estate by way of IPO:

“On the ordinary meaning of the language used in section 310 | would have no doubt that
the section has no application to property or income which vests in the trustee under
section 306. Property or income which so vests cannot, on the face of it, be a "payment in
the nature of income which is from time to time made to [the bankrupt] or to which he
from time to time becomes entitled," because it ought to be paid to the trustee and only
the trustee is entitled to it. Correspondingly the trustee has no need to obtain any order
for the purpose of getting such income into the bankrupt's estate, for it will be payable to
the trustee automatically by virtue of the vesting.”

23. The decision in Landau was subsequently affirmed by the Court of Appeal in Krasner v
Dennison?. The Court rejected the debtor's argument that the vesting of the bankrupt's pension
policies in his trustee with no discretion to the court to order that a certain proportion of the
income from those policies be paid to the bankrupt under an IPO constituted a breach of Article 1
of the First Protocol to the European Convention for the Protection of Human Rights and
Fundamental Freedoms.

24. As all of the rights under a pension vested in the trustee in the event of bankruptcy, it followed
that the trustee was entitled to exercise the various options available under the pension in the

manner he considered was most beneficial to the bankrupt’s creditors=°.

Occupational Pension Reforms: Pensions Act 1995

25. In the late 1980s and early 1990s, a series of high profile corporate failures resulted in
substantial losses to occupational pension funds, which led to public pressure for changes to
pension regulation. As a result, the Government commissioned the Goode Committee to conduct
an inquiry. The Committee’s consequent Report3* made the following observations in relation to

the impact of bankruptcy on occupational pension rights:

29 [2001] Ch 76; [2000] 3 WLR 720; [2000] 3 All ER 234. See also Patel v Jones [2001] EWCA Civ
779; [2001] BPIR 919

30 See Carman v Baron [1996] Pens LR 229

31 Pension Law Reform (1993) Cm 2342



"3.2.10 In principle, the law treats pension rights as an asset like any other asset, capable
of being...made available to creditors in the event of the scheme member’s bankruptcy. But
since the purpose of a pension scheme is not to provide the scheme member with a
disposal asset but to ensure replacement income on retirement, scheme documents almost
invariably prohibit assignment...and make pension rights terminate on bankruptcy...

4.14.33 As noted above, future pension rights are in principle an asset of the scheme
member and as such are available to be taken in execution to satisfy a judgment debt and
to be distributable among creditors in the scheme member's bankruptcy. But since scheme
rules nearly always provide for rights of pensions not in payment to cease on levy of
execution, attachment of earnings or bankruptcy there is in practice no asset or pension
income capable of being attached or otherwise being made available to creditors.
Accordingly the same factor that precludes assignment renders the asset represented by
future pension entitlements immune from the claims of a member's creditors. The position
is otherwise, of course, where the scheme has come into payment, as regards sums that
have been paid over by the trustees to the beneficiary or have become due for payment.
These are income in the hands of the scheme member and do not enjoy any greater
protection from creditors than any other income of the scheme member.

4.14.34 1t may be thought unfair to creditors that the asset represented by future pension
rights should not be attachable. But it has to be remembered that employers do not
establish schemes in order to benefit creditors of scheme members, nor is substantial tax
relief given for that purpose. To allow future pension payments to be attached by execution
creditors or made a bankruptcy asset would be to frustrate that fundamental purpose. The
evidence submitted to us shows a broad consensus in favour of exempting future pension
entitlements from the claims of creditors.

4.14.35 We therefore consider that the immunity currently granted by the Social Security
Pensions Act 1975 to [guaranteed minimum payments] and entitlements to protected rights
payments should be extended to cover all pension entitlements. This would not preclude
execution creditors from attaching money in the hand paid to the scheme member, nor
would it prevent trustees in bankruptcy from exercising their normal statutory right to apply
for an income payments order requiring the bankrupt to pay over income in excess of what
is necessary for meeting the reasonable domestic needs of his family. Except as provided
by statute there is no reason why pension payments made or due to a scheme member
should be treated differently from other income in the scheme member's hands or enjoy
any special immunity. But exemption of the asset represented by the future pension rights
would give statutory effect to the protective trust provisions so widely adopted in scheme
documents, enabling trustees to pay future benefits to a spouse or other dependant instead
of to the scheme member."

26. These recommendations were accepted by Parliament and enacted in s.91(3) of the Pensions
Act 1995, which provided, with effect from 6 April 1996, that any entitlement or accrued right

under an occupational pension scheme was excluded from a bankrupt’s estate.

27. At the same time, the definition of “income” in s.310(7) IA was amended?? to provide:

“For the purposes of this section the income of the bankrupt comprises every payment in
the nature of income which is from time to time made to him or to which he from time to
time becomes entitled, including any payment in respect of the carrying on of any

32 By para 15(b) of Schedule 3 PA 1995



business or in respect of any office or employment and any payment under a pension
scheme but excluding any payment to which subsection (8) applies.”

28. Section 310(8) IA applies to: (a) payments by way of guaranteed minimum pension; and (b)

payments giving effect to the bankrupt's protected rights as a member of a pension scheme.

29. In addition, s.95(1) of the Pensions Act 1995 provided for the insertion of new ss.342A-C I|A.
These provisions were designed to enable the trustee to challenge excessive contributions to a

bankrupt’s occupational pension. However, those provisions were not ultimately enacted.

Personal Pensions Reform: Welfare Reform and Pensions Act 1999

30. In December 1998, the Blair Government published a green paper entitled A New Contract for
Welfare: Partnership in Pensions which identified the aims of building a modern and affordable
pension system which ensures that everyone has the opportunity to achieve a decent income in
retirement; enabling people who can save to see the benefits of saving for their retirement; and
providing security for those who can save. As regards pension rights in bankruptcy, the paper

stated (emphasis added):

“48. The pension rights of a member of an occupational pension scheme who becomes
bankrupt are usually protected from seizure to pay off creditors. Personal pension holders
do not enjoy the same protection. We believe that this is unfair. It is only reasonable to
expect that everyone who has made a genuine attempt to save for their retirement should
have their rights protected, regardless of the type of pension arrangement they have. We
therefore propose that all tax-approved private pension rights should be exempt from the
bankruptcy process, thus falling outside the jurisdiction of the trustee in bankruptcy.

49. At the same time we need to prevent people from using a pension scheme to put
money deliberately beyond the reach of their creditors. There will therefore be a
mechanism to allow a court to order that excessive contributions paid into the scheme can
be recovered from the pension fund and paid to the trustee in bankruptcy. In this way there
will be a fair and proper balance between the interests of creditors and the principle that
people should be encouraged to save for their retirement.”

31. The green paper led to the enactment of ss.11 and 12 of the Welfare Reform and Pensions Act
1999 (“WRPA”) which, with effect from 29 May 2000, extended the exclusion of pension rights
under the Pensions Act 1995 to any rights under an “approved pension arrangement” and
enabled the Secretary of State to make regulations enabling rights of a person under an

unapproved pension arrangement to be excluded from a bankrupt’s estate.

32. At the same time, s 310(7) IA was further amended33 to provide:

"For the purposes of this section the income of the bankrupt comprises every payment in
the nature of income which is from time to time made to him or to which he from time to
time becomes entitled, including any payment in respect of the carrying on of any

33 By para 2 of Schedule 2 WRPA



business or in respect of any office or employment and (despite anything in section 11 or
12 of the Welfare Reform and Pensions Act 1999) any payment under a pension scheme
but excluding any payment to which subsection (8) applies.”

33. The explanatory notes to s.11 WRPA explain;

34.

“Where a person becomes bankrupt, his assets usually vest in the trustee in bankruptcy.
However, the position of pensions on bankruptcy was considered by the Pensions Law
Review Committee (PLRC), set up under the chairmanship of Professor Goode. The
Committee's report, published in 1993, recommended that pension rights (as opposed to
the pension payments themselves) should not be counted as an asset in bankruptcy.
(The report was published as Pension Law Reform: The Report of the Pensions Law
Review Committee — Cmd 2342-1.)

The recommendations on pensions and bankruptcy in the Report were accepted by the
Government (Security, Equality, Choice: The Future for Pensions — Cmd 2594). The
Committee's recommendations formed the basis for sections 91 to 95 of the Pensions Act
1995.

However, the provisions on bankruptcy in the Pensions Act only apply to occupational
pension schemes. No equivalent protection for other types of pension, for example
personal pensions, was included in that Act. The measures here provide statutory
protection on bankruptcy for pension rights in approved schemes, as defined.”

In addition, s.15 WRPA, with effect from 6 April 200234, introduced reformulated ss.342A-C IA.
These enable the court to make a restorative order where excluded pension rights are the fruits
of relevant contributions which have unfairly prejudiced a bankrupt’s creditors (see paras 52-58

below).

Uncrystallised Pension Rights

35.

36.

37.

The effect of the pension reforms set out above was to reverse the decisions in re Landau and
Krasner v Dennison. Consequently, all pension rights of an individual adjudged bankrupt after the
enactment of those reforms, including the right to elect when and how to exercise the various

options available under the pension, remain vested in that individual.

Nevertheless, in light of the consequential amendments made to s.310(7) IA, it is clear that
pension payments made to an individual after he has been adjudged bankrupt will form part of
his income (as defined by s.310(7) IA) and can potentially be claimed by for his estate by way of
an IPO, provided that the application is made prior to his discharge and the relevant criteria are

otherwise satisfied.

This applies not only to payments which are actually made to the bankrupt but also those to
which he “becomes entitled”. The precise meaning of that formulation in the context of payments

from pensions has been the subject of recent jurisprudence.

34 Welfare Reform and Pensions Act 1999 (Commencement No. 13) Order 2002/153



38. In Raithatha v Williamson (a bankrupt)3®, a bankrupt had various pension policies and other
pension entitlements amounting to a fund estimated at between £900,000 and £990,000. Having
reached the age of 55, he was entitled to elect to receive 25% of the overall fund (£248,708) as a
tax free lump sum and a pension from the residual fund, the value of which would depend upon
the type of pension selected but might be an annuity in the range from £23,000 to £43,000. The
trustee applied to the court pursuant to s.310 IA for an IPO. It was readily apparent that if the
bankrupt had elected to receive payments from his pension prior to the hearing of the application,
those payments could be claimed for his estate by way of an IPO. However, the bankrupt had not
exercised this right and, as he was still in employment, had no intention to do so for the
foreseeable future. In the circumstances, he argued that the court did not have the jurisdiction to
make an IPO.

39. Bernard Livesey QC (sitting as a deputy Judge of the High Court) rejected the bankrupt's
argument that he did not become “entitled” to payment from his pension unless and until he had

exercised his right to elect to receive payment, holding:

[34] The submission that there is no entitlement to a payment because there has been
no express election appeared initially to me to be an attractive argument. | can
understand the validity of the technicality illustrated by the example given and
which | have quoted at paragraph 25 above.

[35] However, the question has to be asked, whether the intention of the legislature was
to preserve the technical difference so that a person whose election had preceded
his bankruptcy would be brought into the s. 310 regime, whereas the person who
had not yet elected to take his pension, would not. | ask myself — "Why would the
legislature want to do that?"

[36] Why they should want to preserve the distinction puzzles me. The distinction would
provide an anomaly which is difficult to justify. Why should it be that a person who
elected on the day preceding his bankruptcy be in a position where his entitlement
to enjoy the fruits of his pension is subject to the right of the Trustee to apply for it
to go to his creditors under s. 310 whereas the person who had not yet elected is
immune from the impact of the section and can enjoy the full fruits of his pension to
the detriment of his creditors. By using the word "immune" | mean that, such a
bankrupt could avoid losing any part of his pension simply by choosing — for
whatever reason - not to issue an election until the date of his discharge. | can
think of no reason of policy, nor has one been suggested to me in argument, why
the legislature should have legislated in order to create such an anomaly. It cannot
be to the benefit of the bankrupt's creditors; the creation of such an anomaly would
be to discriminate in favour of a class of bankrupts, those who happened not to
have made an election, without (so far as | can see) any reason or justification.

[37] In these circumstances | am driven to the conclusion that the trustee's contentions
are correct. The proper interpretation in my judgment is that a bankrupt does have
an entitlement to a payment under a pension scheme not merely where the
scheme is in payment of benefit but also where, under the rules of the scheme, he
would be entitled to payment merely by asking for payment.

35 [2012] EWHC 909 (Ch); [2012] 1 WLR 3559
10



40.

41.

That decision, which was regarded as controversial®® was overruled by the Court of Appeal in
Horton v Henry?®7, a case in which the facts were practically identical to those in Raithatha: having
reached the age of 55, a bankrupt was entitled to crystallise part or all of his SIPP (which, based
on the most recent valuation, had a fund value of £929,818.23) to draw benefits and to take up to
25% of the amount crystallised as a tax free lump sum. In addition, he was entitled to receive
benefits from three further pension policies. However, he did not yet wish to crystallise his
pension policies; his ultimate objective was to pass on the value of his SIPP fund to his children

in due course.

The Court of Appeal held that the bankrupt's contractual right to elect to draw down his pension
was very different in character from an actual payment or the right to receive that actual
payment, once the relevant election has been made. Such right did not fall within the definition of
income in s.310(7) 1A. Moreover, s.333(1) 1A% did not enable the trustee to require the bankrupt
to exercise his right to elect to receive payment because it cannot be said that the trustee has
“functions” in relation to property which is expressly excluded from the bankrupt's estate. In
reaching that conclusion, Gloster LJ stated:

“44. The Insolvency Act, and the relevant provisions of the Pensions Act 1995 and the
WRPA , draw a clear distinction between, on the one hand, rights under a pension scheme
and, on the other hand, payments made under such a scheme. Since the coming into
effect of section 11 of the WRPA rights under a pension scheme do not vest in the trustee
on the bankruptcy and, for example, a capital sum received from a pension scheme after
the bankruptcy could not be the subject of a claim in respect of after-acquired property
under 307. After-acquired property becomes comprised in the bankrupt's estate under the
provisions contained in section 307, but pension rights are clearly excluded from the
possibility of becoming after-acquired property — see section 307(2) .

45 As with the first argument referred to above, it would drive a coach and horses through
the protection afforded to private pensions and rights thereunder by virtue of section 11 of
the WRPA, if, by the simple expedient of an application for an IPO, a trustee (subject to
satisfying the court that the amount drawn down could be characterised as income and that
the IPO did not reduce the bankrupt's income below what appeared to the court to be
necessary for meeting his and his family's reasonable domestic needs) could in effect
obtain payment of the entirety (or almost the entirety) of a bankrupt's pension fund into the
bankrupt's estate so as to meet the claims of his creditors, notwithstanding that the pension
was not in payment. In my judgment, Parliament has decided to draw the balance between,
on the one hand, the interests of the State in encouraging people to save through the
medium of private pensions (so that in old age or infirmity they will not be a burden on the
resources of the State), and, on the other, the interests of creditors in receiving payment of
their debts, by the mechanism of sections 342A to 342C of the Insolvency Act which
enable a trustee to claw back excessive pension contributions made by the bankrupt where
such contributions have unfairly prejudiced the bankrupt's creditors.”

36 For a detailed critique of the decision in Raithatha see Briggs: The recent court decision of
Raithatha v Williamson: creditors' right to an IPO/IPA over more than the debtor's "pension in
payment" (2012) Insolv Int 25(5), 65-71

37[2016] EWCA Civ 989

38'5.333(1)(c) IA provides that a bankrupt must do all such things as the trustee may for the purposes

of carrying out his functions reasonably require.

11



42. In both Raithatha and Henry, the court was concerned with a bankrupt who had not yet exercised
any of the options open to him in respect of his SIPP. In Hinton v Wotherspoon3?, a bankrupt had
elected to enter capped drawdown before he was made bankrupt. Registrar Jones noted that the
decision to enter drawdown did not exhaust the options available and the decision to make and
that, for the purposes of s.310(7) IA a bankrupt only becomes “entitled” to a payment when he

has “by action or omission elected to receive an income from the drawdown fund”:

“26. For the avoidance of doubt | make clear that in my judgment if an election has not
been made, the mere existence of a drawdown fund, whether invested or in cash, is not
enough to establish an “entitlement”. The bankrupt still has to decide whether to purchase
an annuity, take a lump sum, drawdown income or leave the fund untouched. The court is
not empowered to order him to choose or to choose itself and nor is a trustee entitled to do
so. There is no “entitlement” to be paid until such a decision is made. The fund can be kept
“safe” for future use by inaction whether to provide a retirement for life or to leave it
untouched (in whole or in part) for inheritance.”

43. In reaching that conclusion, the Registrar noted:

“It is true this leaves a distinction between those who have given instructions (maybe the ill
informed) and those who have not (maybe the better informed) which might be seen as
arbitrary from a jury test perspective. However, it is not arbitrary and nor should it be seen
as a technical distinction. It reflects the Policy. There will be a fund available for retirement.
It also ensures that once the bankrupt has made an election, there will be no distinction
drawn between that income and any other income received or entitled to be received
during the relevant period.”

44. On the facts, it was not disputed that the bankrupt had become “entitled” to the maximum amount

that may be withdrawn in a pension year under the capped drawdown.

Practical Consequences of Henry
45. In light of the decision in Henry, it is now settled law that a bankrupt cannot be compelled to elect

to draw down his pension in order to enable monies to be made available for his creditors.

46. This can be contrasted with the position which applies prior to bankruptcy. In Blight v Brewster,
Gabriel Moss QC (sitting as a deputy Judge of the High Court) made an order the effect of which
was to compel a non-bankrupt debtor to draw down a lump sum from his pension in order to

enable a creditor to obtain a third party debt order against the pension trustees, noting:

“There appears to me to be a strong principle and policy of justice to the effect that non-
bankrupt debtors should not be allowed to hide their assets in pension funds when they
had a right to withdraw moneys needed to pay their creditors.”

In Henry, the Court of Appeal proceeded on the basis that this decision was correct.

39 [2016] EWHC 621(Ch); [2016] BPIR 944.
40 [2012] EWHC 165 (Ch); [2012] 1 WLR 2841; [2012] BPIR 476; [2012] Pens L.R. 203
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47. Ironically, this means that the collective remedy of bankruptcy may, in certain circumstances, be
less disadvantageous to the general creditors of an individual with a significant pension but few

other assets than the individual enforcement of debts on a first-past-the-post basis.

48. This will particularly be the case where the sum which the individual is entitled to draw from the
pension exceeds the amount of his debts. This has been recognised by the Insolvency Service
which, following the decision at first instance in Henry*! issued guidance to official receivers

stating (at para 8):

“Where the bankrupt is 55 or over and holds an undrawn personal pension fund official
receivers are instructed to obtain a current fund value. Where the pension fund value
exceeds the total unsecured liabilities and the bankrupt might have elected to draw the
pension before seeking the bankruptcy order (debtors’ petition cases only) official
receivers are asked to consider whether the bankrupt met the insolvency test at the date
of the petition. Where solvency is present official receivers are asked to consider an
application for annulment on the grounds the order ought not to have been made.”

49. By s.263H(2) IA, an individual may make a bankruptcy application only on the ground that the
individual is unable to pay his or her debts. Moreover, s.271(3) IA gives the court a discretion to

dismiss a creditors’ petition if it is satisfied that the debtor is able to pay all his debts.

50. In theory, an individual is not unable to pay his debts if he has the present right to elect to draw
down payment from his pension of a sum which exceeds his total liabilities. This leads to the
somewhat unsatisfactory position that the availability of bankruptcy (and, in consequence, the
protection for pension rights) may depend on the extent of the liabilities which an individual has

incurred.

51. The arbitrariness of this distinction is illustrated by the hypothetical example of two debtors (A
and B) each with an undrawn personal pension fund with a net sum of £500,000 available for
drawdown but no other assets. A has liabilities of £400,000. Therefore, he is solvent and cannot
be adjudged bankrupt. His creditors can require him to draw down his entire pension fund and
use the monies meet their debts, even if he will suffer future financial hardship as a
consequence. In contrast, B has liabilities of £1m. Therefore, he is insolvent and may apply to be
made bankrupt. If he does not elect to draw down his pension prior to his discharge, he can
retain the full value of the pension. His creditors will receive nothing.

Excessive Pension Contributions
52. As noted above, ss.342A-C IA were intended to be introduced by the Pensions Act 1995 but
were ultimately introduced (in a reformulated form) by s.15 WRPA with effect from 6 April 2002.

41 [2014] EWHC 4209 (Ch); [2015] 1 WLR 2488; [2015] BPIR 313; [2015] Pens LR 59
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These provisions are designed to redress the balance between the interests of the bankrupt and
his creditors by providing a mechanism to enable the trustee to clawback pension contributions

which have unfairly prejudiced the bankrupt’s creditors.

53. By s.342A(2) IA, where:

(a) the bankrupt’s rights under an approved pension arrangement are to any extent, and
whether directly or indirectly, the fruits of “relevant contributions”; and

(b) the making of any of the relevant contributions (“the excessive contributions”) has unfairly
prejudiced the bankrupt’s creditors (determined by considering, in particular, the matters in
S.342A(6) 1A),

the court may, on the application of the trustee, make such order as it thinks fit for restoring

the position to what it would have been had the excessive contributions not been made.

54. By s.342A(5) IA, “relevant contributions” is defined as contributions to the arrangement or any

other pension arrangement:

(a) which the bankrupt has at any time made on his own behalf; or

(b) which have at any time been made on his behalf.

55. Section 342A(6) IA provides that in determining whether the making of any of the relevant
contributions has unfairly prejudiced the bankrupt's creditors, the court shall consider in
particular:

(@) whether any of the contributions were made for the purpose of putting assets beyond the
reach of the individual’s creditors or any of them, and

(b) whether the total amount of any contributions—
() made by or on behalf of the individual to pension arrangements, and
(ii) represented (whether directly or indirectly) by rights under approved pension
arrangements or excluded rights under unapproved pension arrangements,

is an amount which is excessive in view of the individual's circumstances when those

contributions were made.

56. In Henry, Gloster LJ rejected the trustee’s argument that the remedy provided by s.342A(2) 1A is
unsatisfactory, and largely unused, owing to the difficulty in establishing that either of these two

criteria are satisfied in any given case:

“[TIthose two considerations are merely matters which the court is required to consider for
the purpose of deciding whether payment of the contributions has unfairly prejudiced the
bankrupt's creditors: see subsections 342A(2)(b) and (6). Even if they are not established,
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the court may nonetheless be entitled to conclude that the excessive contributions have
unfairly prejudiced the bankrupt's creditors, and make an appropriate order restoring the
position to what it would have been had the excessive contributions not been made.

57. Nevertheless, there remains a paucity of jurisprudence on this provision, although it was

successfully invoked in a recent unreported case“? in respect of payments in the sum of

approximately £550,000 made to a pension in the period of 4 to 7 years prior to bankruptcy.

58. It is suggested that the provision may be of assistance to trustees in bankruptcy in cases such as

Raithatha and Henry where the bankrupt has more than adequate pension provision and has

accumulated significant liabilities.

Treatment of pension rights in other jurisdictions

New Zealand

59. In New Zealand, the statutory scheme applying to bankruptcy under the Insolvency Act 2006

(“NZIA”) is similar to the English scheme summarised at paragraph 17 above. Thus:

a.

s.101 NZIA vests all property belonging to or vested in the bankrupt (and any powers
that the bankrupt could have exercised in, over, or in respect thereof) in the Official
Assignee;

s.102 NZIA vests in the Official Assignee all property that the bankrupt acquires or that
passes to the bankrupt between the commencement of bankruptcy and discharge of the
bankrupt;

by s.147 NZIA, having had regard to all the circumstances of the bankruptcy and the
bankrupt’s conduct, earning power, responsibilities, and prospects and having made
reasonable allowance for the maintenance of the bankrupt and his or her relatives and
dependants, the Official Assignee may require the bankrupt to pay an amount or periodic
amounts during the bankruptcy as a contribution towards payment of the bankrupt’s
debts.

60. It has been recognised that the interest of a bankrupt in a retirement savings scheme constitutes

“property” for the purposes of ss.101 and 102 NZIA (consistent with the approach in Landau).

Therefore, the starting point is that funds in a pension fund vest in the Official Assignee.

However, in Official Assignee v NZI Life Superannuation Nominees Ltd*3, Blanchard J

recognised that this can be overridden by a specific enactment** and that where the bankrupt is

not yet entitled to access the funds, they are unavailable to the Official Assignee unless the

scheme’s trustee has a discretion to permit early withdrawal.

42 Stanley and Barber v Wilson (unreported, 31 August 2016)

43[1995] 1 NZLR 684

44 In that case, regulations made under the Superannuation Schemes Act 1976 enabled a
superannuation scheme’s trust deed to provide for the forfeiture of benefits in the event of bankruptcy.
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61. In Trustees Executors Limited v Official Assignee?®, the Court of Appeal held that balances held
in a KiwiSaver#® account do not vest in the Official Assignee. This is because s.127(1) of the
KiwiSaver Act 2006 contains a prohibition on assignment of an individual's interest or any future

benefits under the KiwiSaver scheme.

62. In light of the inconsistent treatment of different retirement savings schemes, the Ministry of
Business, Innovation and Employment has recently proposed that a proportion of a bankrupt’s
retirement savings account should be made available to, and realisable by, the Official Assignee.
There are three proposed options: (i) all retirement savings except Crown contribution amounts
for KiwiSaver funds and any tax credits received for non-KiwiSaver funds are made available to
the Official Assignee; (ii) only contributions that a bankrupt has himself made towards his
retirement savings (i.e. excluding employer and Crown contributions) are made available to the
Official Assignee; or (iii) a percentage of all retirement savings contributions are made available

to the Official Assignee*”.

Australia
63. In Australia:
a. by s.58(1)(a) of the Bankruptcy Act 1966, where a debtor becomes a bankrupt the property
of the bankrupt (as defined) vest forthwith in the trustee;
b. by s.58(1)(b) of the Bankruptcy Act 1966, after-acquired property of the bankrupt vests in
the trustee as soon as it is acquired by, or devolves upon, the bankrupt; and
c. bys.139P(1) of the Bankruptcy Act 1966, if the income that the bankrupt is likely to derive in

a given year exceeds a prescribed amount, he is liable to pay to the trustee a contribution.

64. In this respect, a bankrupt’s interest in a regulated superannuation fund is not property which is
divisible among his creditors*®. Therefore, it does not vest in the trustee. In Official Trustee in
Bankruptcy v Trevor Newton Small Superannuation Fund Pty Ltd*°, Madgwick J explained that
the underlying legislative policy was that a person should not lose what he or she has bona fide
managed to provide for retirement merely because that person becomes insolvent, although he
went on to note that the exemption of a bankrupt’'s interest in a superannuation fund does not
exclude the potential for payments made to the fund before bankruptcy to be caught by the

relation back or avoidance provisions of the Bankruptcy Act 1966.

45 [2015] NZCA 118

46 A voluntary long-term savings scheme introduced by the KiwiSaver Act 2006 with effect from 2 July
2007.

47 http://lwww.mbie.govt.nz/info-services/business/business-law/retirement-savings-in-
bankruptcy/discussion-document-retirement-savings-in-insolvency-2016.pdf

48'5.116(2)(d)(iii)(A), Bankruptcy Act 1966

49[2001] FCA 1267; (2001) 114 FCR 160
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65.

66.

Equally, a payment made to a bankrupt from a superannuation fund on or after the date of the
bankruptcy is not divisible among his creditors, if the payment is not a pension within the

meaning of the Superannuation Industry (Supervision) Act 19930,

The consequence is that lump sum payments from a superannuation fund are protected from
bankruptcy, irrespective of size. In contrast, pension payments received from such a fund are
treated as part of the bankrupt's income5! for the purposes of assessing whether a bankrupt is

liable to pay to the trustee a contribution.

Conclusion

67.

68.

69.

The UK pension reforms enacted in the 1990s have created a substantial distinction for creditors
between individuals made bankrupt before and after having elected to draw payments from their
pension. This “anomaly” caused Bernard Livesey QC considerable difficulty in Raithatha. In
contrast, Registrar Jones in Hinton saw no problem in distinguishing between the “better
informed” bankrupt, who was able to keep his pension “safe” from his creditors and his ‘ill
informed” cousin. The Court of Appeal in Henry, has settled the issue in favour of the bankrupt -
he cannot be compelled to elect to draw down his pension in order to enable monies to be made

available for his creditors.

Unless and until Parliament should intervene to remove or modify it, it is suggested that this
anomaly is best addressed through the mechanism provided by ss.342A-C IA, which is
sufficiently widely drafted to encapsulate the full gamut of factual scenarios. Undoubtedly, this is

an area in which much future jurisprudence can be expected.

As has been recognised in New Zealand, one practical (half-way house) solution may be to enact
legislation which (subject to means testing) enables a prescribed part of an individual’s pension
pot to be made available to his creditors on bankruptcy, thereby balancing the competing

interests in the manner most approximating justice.

Simon Passfield
Guildhall Chambers
December 2016

50'5.116(2)(d)(iv), Bankruptcy Act 1966.
51'5.139L(1), Bankruptcy Act 1966.
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