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Background to the Litigation

Charlotte Mallin-Martin



Royal Mencap Society v 
Tomlinson-Blake

• Provided 24-hour care. 
• Worked day shifts and some 

sleep-in shifts.
• Expected to sleep. 
• Need to keep ‘listening ear 

out’.
• Called upon 6x in 16 months.

Shannon v Rampersad (t/a) 
Clifton House Residential 

Home

• Provided with free 
accommodation by R.

• Required to be in 
accommodation overnight. 

• Needed to be available 
overnight to assist residents. 

• Woken rarely. 

Factual background



Relevant legislation

1.NMW Act 1998

2.NMW Regulations 1999

3.NMW Regs 1999 (Amendment) Regs 2000

4.NMW Regulations 2015



1. When is someone actually working?

2. When is someone available for work?

3. What are the exceptions to ‘being available

for work’?

Three key questions



NMW Act 1998

• Section 1: creates the basic right for a worker to be paid, in any
"pay reference period", the NMW.

• Section 2: empowers the Secretary of State to make regulations
providing for how to determine that question.

• Section 5: before making regulations, the Secretary of State
shall refer matters specified in subsection (2) to the Low Pay
Commission.

• See the Low Pay Commission Reports of June 1998, February
2000 and March 2003.



• Different categories of ‘work’ need to be

considered.

• Mencap appeal: time work.

• Shannon appeal: salaried hours work.

 N.b. unmeasured work was also considered.

NMW Regs 1999 / 2015 (1)



 There is no definition of ‘work’ in either set of Regs.

‘Actual work’

• Time work: Reg 3 (1999) / Reg 30 (2015).

• Salaried hours work: 

• Reg 21 (1999) / Regs 24-25 (2015) (basic hours); 

• Reg 22 (1999) / Regs 26 and 28 (2015) (where basic hours exceeded).

‘Availability for work’ (in the defined circumstances)

• Time work: Reg 15 (1999 as amended) / Reg 32 (2015).

• Salaried hours work: Reg 16 (1999 amended) / Reg 27 (2015).

NMW Regs 1999 / 2015 (2) 



When is someone ‘available for work’?

Three requirements:

1. The worker is available.

2. The worker is required to be available.

3. The worker is required to be available at or near a place of

work for the purposes of working.

Two limits on this definition:

1. The worker is at home.

2. The worker is on a ‘sleep in’ shift.

NMW Regs 1999 / 2015 (3)



How do we define a ‘sleep in’ shift?

1. Arrangement between worker and employer, and

2. The worker sleeps at or near a place of work, and

3. The employer provides suitable facilities for sleeping.

Effect = hours when a worker is ‘available’ only include hours when 
the worker is awake for the purposes of working.

N.b. slightly different wording in Reg 27, 2015 Regs.

NMW Regs 1999 / 2015 (4)



Actual work versus availability to work. 
• British Nursing Association v Inland Revenue [2002] EWCA Civ 494.

• Scottbridge Construction Ltd v Wright [2003] IRLR 21 (Court of 
Session – Inner House, First Division).

• Burrow Down Support Services Ltd v Rossiter [2008] ICR 1172 (EAT).

Unmeasured work.
• Walton v Independent Living Organisation Ltd [2003] EWCA Civ 199.

Previous authorities



Mencap and Beyond

Allan Roberts



Lady Arden

‘[44] …The basic proposition is that they are 
not doing time work for the purposes of the 
NMW if they are not awake.’

Headline Decision



Tomlinson-Blake

• Question was a multi-factorial approach

• Simler P held C was working while on-call

Shannon

• Focus was on exceptions

• Judge Peter Clark rejected C’s appeal

EAT’s Approach



• Underhill LJ gave leading decision
• Sleep in exception only applies if not working

• Not a natural use of language to say working while sleeping

• Possible some cases where asleep but still working 

• Declined to give guidance

• Not enough for Tomlinson-Blake to have a ‘listening ear’

• Mr Shannon only working on rare occasions he was called upon.

• Rejected an application to rely on Reg 22.

Court of Appeal’s Approach



Tomlinson-Blake

• Turned on Meaning of Reg 32 (2015)

• Reg 32 includes homework and sleep-in exception

Shannon

• Similar exceptions in 1999 Regs

• Outcome was the same

Supreme Court Approach (1)



• Significant emphasis on LPC position

• First Report of LPC
• “For hours when workers are paid to sleep on the premises, we 

recommend that workers and employers should agree their allowance, as 
they do now. But workers should be entitled to the National Minimum 
Wage for all times when they are awake and required to be available for 
work.”

• LPC was not just aid to construction

• Government bound to implement 

• Unless provides reasons to Parliament [26]

Supreme Court Approach (2)



• Issue not dependent on…
• Whether Ee subject to Er’s instructions

• Whether time is beneficial to Er (cf travel time)

• Extent to which work produces value for Er

• Policy to redress supply and demand

• Not the only policy considerations

• Not intended to produce a living wage

Supreme Court Approach (3)



‘[45] If the employer has given the worker the hours in 
question as time to sleep and the only requirement 
on the worker is to respond to emergency calls, the 
worker’s time in those hours is not included in the 
NMW calculation for time work unless the worker 
actually answers an emergency call. In that event the 
time he spends answering the call is included.’

Judgment Ratio



• Distinction between working and available for work

• On facts, a person may be working not just available for work 
when sleeping (e.g. naps)

• Frequency of call outs irrelevant [66]

• Focus is on time Er ‘…is permitted to sleep’ [47]

• The EAT’s multifactorial approach is wrong and undesirable

• British Nursing wrongly decided

• Walton reinforced: sleep in work is not unmeasured work.

Points of Note



1. Some scope for sleep-in workers

2. Homeworkers (especially post Covid)

3. The Reg 22 Issue

4. WTR claims

5. Record keeping cases

Future Litigation
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