EXPERT EVIDENCE: BACK TO BASICS AND RECENT HOT TOPICS
Holly Doyle & Ross Fentem, Guildhall Chambers

Introduction
1. Lord Woolf’s Access to Justice Reports
 identified a number of key problems with the use being made of expert witnesses within our civil justice system.  His recommendations heralded a new restrictive approach to expert evidence which is enshrined in England and Wales in Part 35 of the new Civil Procedure Rules.  Since that time there have been a number of updates to the original rules
 and the introduction in 2005 of the Protocol for the instruction of experts to give evidence in civil claims
.
2.
This note is divided into two parts.  The first, “Back to Basics”, is intended to be a brief roundup or refresher on the rules relating to expert evidence in CPR Part 35, the Practice Direction
 and the Protocol
.  This first part of the note considers:
· Expert evidence - what is it and when do we need it?

· What duties are owed by the expert?

· The procedure and the process.
· Replacing your expert/obtaining further expert evidence.
3 The second part, “hot topics”, deals with recent cases which concern and affect expert witnesses, under three headings:

· Immunity.
· Privilege.
· Confidentiality.
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PART 1: BACK TO BASICS
Expert Evidence - what is it and when do we need it?

The Expert

4. Look up the word “expert” in any dictionary and you will find something along the following lines: “expert (adj): having special knowledge of or skill in a subject; (noun) a person with special knowledge or skill”.
  Stroud’s Judicial Dictionary defines an expert as “one who has made the subject upon which he speaks a matter of practical study, practice or observation; and he must have a particular and special knowledge of the subject”
 The “special” implies a knowledge or skill beyond that of the ordinary layman in any subject; “Subject” is intentionally wide - this could be anything in which, crucially, it is possible to build up a stock of knowledge, skill or experience which sets one apart from the ordinary man in the street.  
6. The definition of “expert” in the Civil Procedure Rules, by contrast, does not give a great deal of assistance. It appears in rule 35.2 (1), which states: 
“A reference to an “expert” in this Part is a reference to a person who has been instructed to give or prepare expert evidence for the purpose of proceedings.” 
7. It is evident that the use of the word “expert” in Part 35 of the CPR is intended to relate solely to a person instructed to be an expert witness in proceedings, as opposed to a person instructed in a purely advisory capacity.  But beyond that, the definition begs the question and expert evidence itself is undefined and must be considered by reference to the common law.

Expert Evidence
8. In a nutshell, the fundamental characteristic of expert evidence is that it is opinion evidence. Most witnesses may only give evidence of facts within their knowledge. Take the example of the sale of a defective car. A lay witness can describe the defective symptoms witnessed and how it differed from what they expected, but if they say that the vehicle was in his or her view sub-standard then that is inadmissible opinion evidence. The role of the expert witness is to assist the court in reaching its decision with technical analysis and opinion inferred from factual evidence.  In our example this might be both in relation to the consideration of the standard to be expected, as a matter of opinion, and as regards any technical (mechanical or electrical) issues. The Court’s role is to decide the ultimate issue (i.e. whether the vehicle was of satisfactory quality or fit for purpose) based on the totality of the evidence, both lay and expert, adduced by the parties.
9.
The notion of expert evidence requires that there be matters at issue which require expertise for their observation, analysis or description.  Expert evidence is sought most obviously in disputes requiring detailed scientific or technical knowledge of any area, but it could be called in relation to any factual issue in dispute:

· Where there is an acknowledged “body of expertise” that is governed by established principles and rules of conduct;
· Which is pertinent to an issue to be decided by the court; and 
· Which is outside the experience of the judge
.
9. An oft cited formulation is that of King C J in The Queen v Bonython
:

"before admitting the opinion of a witness into evidence, the Judge must consider and decide two questions.  The first is whether the subject matter of the opinion falls within the class of subjects upon which expert testimony is permissible.  The first question may be divided into two parts: 

(a) 
Whether the subject matter of the opinion is such that a person without instructions or experience in the area of knowledge or human experience would be able to form a sound judgment on the matter without the assistance of witnesses possessing specialise knowledge or experience in the area; and 

(b) 
Whether the subject matter of the opinion forms part of the body of knowledge or experience, a special acquaintance with which by the witness would render his opinion of assistance to the Court.  
The second question is whether the witness has acquired by study or experience sufficient knowledge of the subject matter to render his opinion of value in resolving the issues before the Court." 

10. To be truly of assistance to a court, expert evidence must not only give an opinion but support it, and show the court that it is well founded. It follows, then, that expert evidence will often include, in addition to opinions based on the facts adduced in the case:

· factual evidence obtained by the witness which requires expertise in its interpretation and presentation; 

· factual evidence which, while it may not require expertise for its comprehension, is inextricably linked to evidence that does;
· explanations of technical terms or topics;
· hearsay evidence of a specialist nature, e.g. as to the consensus of accountant’s opinion on a certain method of accounting; and 

· reference to relevant publications and literature (nb all material or literature relied upon should be served either with the report or in sufficient time before trial so it can be reviewed by any other experts and by the trial judge and permission will be required from the Court before additional material can be adduced at trial
).
Admissibility and Control of Expert evidence

11. The Civil Evidence Act 1972 s.3 states that (subject to rules of court made in pursuance of that Act) where a person is called as a witness in any civil proceedings, their opinion on any relevant matter on which they are qualified to give expert evidence shall be admissible in evidence.
 In this context, “relevant matter” includes an issue in the proceedings in question.
12. Historically, expert evidence has been allowed whenever there were matters at issue which required expertise for their observation, analysis or description, and the courts customarily afforded litigants wide latitude in adducing such evidence, and plenty of it.
13. In more recent years there has been some hardening of judicial attitudes on the question of expert evidence, particularly where unnecessary use of expert witnesses has resulted in delays in the hearing of cases or contributed excessively to their cost. Lord Woolf identified expert evidence as a major source of problems in the civil justice system
, stating that the need to engage experts was a source of excessive expense, delay and, in some cases, increased complexity through the excessive or inappropriate use of experts. Concern was also expressed as to the failure of experts to maintain their independence from the parties by whom they had been instructed. The principal recommendation made in the Reports was that the calling of expert evidence should be subject to the complete control of the court through the exercise of the court's case management powers (although in fact, under the Supreme Court and County Court rules, the court did have complete control over expert evidence but did not always exercise it.) This recommendation is carried into effect by Part 35 of The Civil Procedure Rules from 26 April 1999.
14. The Courts now have a duty to restrict expert evidence “to that which is reasonably required to resolve the proceedings.”
 and a concomitant power to restrict expert evidence such that “ No party may call an expert or put in evidence an expert's report without the court's permission.”
 In essence, there should be no expert evidence at all unless it will help the court, and no more than one expert in any particular field unless this is necessary for some real purpose.
 
15. The Court of Appeal have stated that, in deciding whether to allow expert evidence the Court has to make a judgment on at least three matters:
· How cogent the proposed expert evidence will be;
· How helpful it will be in resolving any of the issues in the case; and

· How much it will cost and the relationship of that cost to the sums at stake.

Where expert evidence is likely to be needed:
16. The Protocol states
 that those intending to instruct experts to give or prepare evidence for the purpose of civil proceedings should consider whether expert evidence is appropriate, taking account of the overriding objective, and in particular whether:

· it is relevant to a matter which is in dispute between the parties;
· it is reasonably required to resolve the proceedings;
· the expert has expertise relevant to the issue on which an opinion is sought;
· the expert has the experience, expertise and training appropriate to the value, complexity and importance of the case; and whether
· these objects can be achieved by the appointment of a single joint expert.

17. It is not always easy to determine when an expert will be necessary, and a party who instructs an expert before obtaining permission to do so, does so at his own risk as to costs if the Court decides the evidence is not necessary or that it should be given by a single joint expert.  
18. It is impossible to provide an exhaustive list of situations and types of case where expert evidence is likely to be helpful to the court, but some examples of established situations where the court is likely to require expert assistance are: 

· Matters of medical or scientific opinion.
· Matters of artistic opinion (e.g. the provenance of a work of art).
· Practices adopted by a particular profession or group (from doctors and accountants to military men and sailors).
· Technical terms or matters where the court lacks relevant knowledge or experience.
· Terminology alleged to have acquired a special meaning in any field.
· Valuation (of property, goods, shares etc).
· Materiality in insurance policies.
· The provenance of disputed handwriting.
· Foreign law.
19. One area in the commercial context where expert evidence is almost always required is cases involving allegations of professional negligence, because a pre-requisite to the allegation is a statement from an expert that the conduct complained of would not be in accordance with the standard to be expected of a reasonable competent professional in that field.
  In these cases the expert performs two functions, he sets out and explains the relevant technical matters and he assists the court in deciding whether the acts or omissions of the defendant constituted negligence (by recounting the current state of knowledge at the material time and the standards ordinarily observed in his profession).
20. The exception to this rule is solicitor’s negligence cases.  Expert evidence is rarely admitted on the question whether a solicitor has discharged his duty of skill and care since the Court’s themselves can generally be assumed to possess the necessary expertise to decide the question e.g. in  Brown v Gould & Swayne [1996] 1 PNLR 130 the Court of Appeal upheld an order disallowing the evidence of a conveyancing expert in a solicitor’s negligence action and Millet LJ commented that if a judge needed assistance with regard to conveyance practice the proper way was to cite the relevant textbooks.   This decision can be contrasted with May & May v Woolcombe Beer Watts (Unreported) QBD transcript 9th June 1998, in which expert evidence was held to be admissible in relation to conveyancing matters where there was no answer provided by textbooks.  However, there are some cases where expert evidence has been admitted on specialist areas of practice, such as the practice of the Revenue Bar (see Matrix Securities Limited v Theodore Goddard [1998] PNLR 290)).
21. There might also occasionally be cases where the matter is so plain and obvious that it is not necessary to apply any particular professional expertise in order to decide whether the defendant has failed to exercise the skill and care expected or an ordinary man of his profession, for example where an architect designed a house without provision for a staircase.
When expert evidence might not be appropriate/admissible
22. Expert evidence will not be necessary where on the proven facts of the case the judge can form his/her own conclusions without the help of an expert.  A neat example of this is Thermos Ltd v Aladdin Sales & Marketing Ltd
, a case decided shortly after the CPR came into effect, involving a claim that the Defendant’s product infringed the Claimant’s design rights.  Jacob J indicated that much the most important matters in a registered design action are what the various designs look like.  He quoted his own observation in Isaac Oren v Red Box Toy Factory Ltd [
, that:  
“I do not think, generally speaking that, ‘expert’ evidence of this opinion sort, (i.e. as to what ordinary consumer would see) in cases involving registered designs for consumer products is ever likely to be useful. There is a feeling amongst lawyers that one must always have an expert, but this is not so. No-one should feel that their case might be disadvantaged by not having an expert in an area when expert evidence is unnecessary. Evidence of technical or factual matters, as opposed to consumer ‘eye appeal’ may, on the other hand, sometimes have a part to play - that would be to give the court information or understanding which it could not provide itself.” 
23. He then went on to emphasise:
“This case was started before the new Common Procedure Rules came into effect. Leave was given to each side to call expert evidence by an order of April 15, 1999. The spirit and effect of the new Rules require the court to look even more closely at the need for expert evidence. In future in registered design actions, I think the court should take care before allowing any expert evidence. In particular, the court should know precisely to what areas that expert evidence will be directed. If blanket permission is given, each side feels compelled to get an expert who then has to say something. What is then said has to be read by the other side. Thereby time and cost to no particular use is expended.  

It was suggested to me that an expert might be able to assist the court about technical matters in this case, such as the fact that the I-beam type of construction used in the handles of the flasks has a function. But this is so obvious that one hardly needs an expert, and certainly one does not need two experts. The expert evidence in this case was completely redundant.”
24.
Expert evidence is also not necessary where it purports to deal with matters that are actually for the judge to decide.   For example, in J.P. Morgan Chase Bank v Springwell Navigation Corporation
, a claim for misrepresentation and negligence in relation to investment advice, it was concluded that the trial judge would not be assisted by a report on derivatives written by a lawyer.  The interpretation of commercial contracts was a question of law for the trial judge and neither party had pleaded a particular technical meaning for any of the words used.  There was a further expert’s report written about “Russia and emerging markets” which gave the expert's opinion on whether any particular advice that he said was given by the Defendant was consistent with advice that would be given by a reasonably careful and competent market professional specialising in emerging markets.  The Court said this was simply a matter of speculation. The trial judge would have that expert's opinion on what a properly informed professional in emerging markets would know and think on certain issues. The judge would decide, on the factual evidence, what advice if any the Defendant gave to the Claimant. It would not be helpful for the judge to have speculative views, based upon assumptions as to what advice was given, on whether that was or was not competent. 
25.   Sometimes the matter may not be a matter for expert evidence at all, but an issue of fact where the parties themselves - as witnesses of fact - are capable of giving the evidence themselves. In Re ISG Group Ltd (No 2)
, a director’s application to remove the liquidator from office, the applicant sought to adduce the expert evidence of another insolvency practitioner as to good practice at pre-liquidation meetings and whether SIP 13 had been breached.  The Court held that the issues in respect of the pre liquidation meeting which included whether there was a conflict when KPMG was invited to become a liquidator, whether there had been a breach of Statement of Insolvency Practice 13 and whether R had disclosed confidential information to J were issues of fact. Accordingly, HS' evidence of good practice and whether there had been a breach was irrelevant and inadmissible.
26.
Expert evidence will not be admissible if the judge considers that the expert’s qualifications or experience are not sufficiently relevant to the issues or do not qualify the expert to deal with the issues. 

27.
In cases where expert evidence would otherwise be useful, it may not be admitted if there is already sufficient expert evidence to deal with the issue.  In the JP Morgan case cited above, the court concluded that the trial judge would not be assisted by an expert’s report on portfolio analysis that covered the same ground as a report on private banking already admitted and it was wrong in principle for there to be two experts providing a report on the same topic unless there was a very good reason.
28.
Further, the Court may not admit expert evidence when it is not produced in time to enable parties to exchange reports within the timescale set by the court; or if the expert has not complied with his duties under Part 35 the Court may decide his evidence is inadmissible and debar the instructing party from relying on it, the effect of which might be catastrophic to the proceedings.
 
29.
An expert’s evidence will also be inadmissible if the expert lacks sufficient independence.  It has been suggested that where it is demonstrated that there exists a relationship between the proposed expert and the party calling him which a reasonable observer might think was capable of affecting the views of the expert so as to make them unduly unfavourable to that party, the evidence should not be admitted however unbiased the conclusions of the expert might probably be: see Liverpool Roman Catholic Archdiocesan Trust v David Goldberg QC
, where the instructing party and the expert  had known each other for 28 years, were good friends and in the same chambers. 
30.
However, the Court of Appeal depreciated this “apparent bias” approach in Factortame (No 8)
 - the test of apparent bias is applicable to a tribunal but this test would inevitably prevent evidence being given by an employee on behalf of an employer which would be incorrect.  There was no automatic precondition of disinterest to admissibility but where the expert has an interest of one kind or another in the outcome of a case that fact should be made known to the court as soon as possible and the question of whether he should be permitted to give evidence could be decided at the case management stage. 
31.
In Toth v Jarman
 the Court confirmed that the presence of a conflict of interest did not automatically disqualify an expert, the key question was whether the expert’s opinion was independent, although where there was a material or significant conflict the court would be likely to decline to admit the evidence or to act upon it.  The conflict must be disclosed as early as possible to the court so it can decide whether it is material and to the other party in the interests of transparency and deflecting suspicion.  
32.
The burden lies on the party seeking to adduce the expert evidence to show that it will be of assistance to the judge.

What Duties Are Owed by the Expert?

The transition from Expert to Expert Witness
33. The Protocol makes it clear (at paragraph 5) that Part 35 only applies where experts are instructed to give opinions which are relied on for the purposes of court proceedings. Advice which the parties do not intend to adduce in litigation is likely to be confidential; the Protocol does not apply in these circumstances. The same applies where, after the commencement of proceedings, experts are instructed only to advise (e.g. to comment upon a single joint expert's report) and not to give or prepare evidence for use in the proceedings. However the Protocol does apply if experts who were formerly instructed only to advise are later instructed to give or prepare evidence for the purpose of civil proceedings.
34. The greatest difficulty for the expert witness is that of maintaining independence from his or her instructing party:
The overriding duty to the Court 
35. Pre CPR there was a perception that “for whatever reason, and whether consciously or unconsciously, the fact is that expert witnesses instructed on behalf of parties to litigation often tend…to espouse the cause of those instructing them to a greater or lesser extent, on occasion becoming more partisan than the parties.”
  Indeed, Lord Woolf considered that “Most of the problems with expert evidence arise because the expert is initially recruited as part of the team which investigates and advances a party’s contentions and then has to change roles and seek to provide the independent expert evidence which the court is entitled to expect”.

36. He therefore recommended that the new CPR should be framed so as to enshrine the overriding duty of an expert to the Court.

37. The CPR provides that it is the duty of experts to help the court on matters within their expertise. This duty overrides any obligation to the person from whom experts have received instructions or by whom they are paid (rule 35.3).  These duties are underlined by guidance in the Practice Direction to Part 35  which makes clear that expert evidence must be the independent product of the expert uninfluenced by the pressures of litigation and an expert should assist the court by providing objective, unbiased opinion on matters within his expertise, and should not assume the role of an advocate.

38. The seminal statement on the duties and responsibilities of experts, in relation to the court and to the party is that of Cresswell J. in The “Ikarian Reefer”
:
“The Duties and responsibilities of expert witnesses in civil cases include the following:

1. Expert evidence presented to the court should be, and should be seen to be, the independent product of the expert uninfluenced as to the form or content by the exigencies of litigation (Whitehouse v Jordan [1981] 1 W.L.R. 246, HL, at 256, per Lord Wilberforce).
2. An expert witness should provide independent assistance to the court by way of objective unbiased opinion in relation to matters within their expertise (see Pollivitte Ltd v Commercial Union Assurance Company Plc [1987] 1 Lloyd's Rep. 379 at 386, per Garland J., and Re J (1990) F.C.R. 193 , per Cazalet J. An expert witness in the High Court should never assume the role of an advocate.
3. An expert witness should state the facts or assumption on which their opinion is based. They should not omit to consider material facts which could detract from their concluded opinion (Re J above).
4. An expert witness should make it clear when a particular question or issue falls outside their expertise.
5. If an expert's opinion is not properly researched because they consider that insufficient data are available then this must be stated with an indication that the opinion is no more than a provisional one (Re J above). In cases where an expert witness who has prepared a report could not assert that the report contained the truth, the whole truth and nothing but the truth without some qualification that qualification should be stated in the report (Derby & Co Ltd v Weldon (No.9) , The Times, November 9, 1990, CA, per Staughton L.J.

6. If, after exchange of reports, an expert witness changes their view on the material having read the other side's expert report or for any other reason, such change of view should be communicated (through legal representative) to the other side without delay and when appropriate to the court.
7. Where expert evidence refers to photographs, plans, calculations, analyses, measurements survey reports or other similar documents, these must be provided to the opposite party at the same time as the exchange of reports (see 15.5 of the Guide to Commercial Courts Practice).”
Consequences of failing to meet the Duty

39. We have seen that the Court can debar evidence of an expert who does not comply with his duties as being inadmissible.  We have further seen the situation where there is a conflict of interest.
40. The court also has the power, of course, to reject evidence that is otherwise admissible, if it should form an unfavourable view as to the impartiality of the expert providing it.  Indeed, there is some suggestion in the caselaw that even when an expert's report is disproportionate and does not fully comply with the CPR the better solution might be to place it before the trial judge who could draw their own conclusions about its reliability and the weight to be placed upon it, rather than ruling it inadmissible.
 

41. A particularly strong example of situations where the Court has disregarded an expert’s evidence in coming to their conclusion is Anglo Group Plc v Winter Brown [2000] EWHC Technology 127.  One of the factors in that case was that the expert had previously published an article giving his opinion that his duty as an expert was “simply to help my client win his case on the facts as defined in the statement of claim on truthful expert evidence that I had compiled, examined and presented - nothing more…” and that an expert could omit or understate legitimate points if they went against his instructing party, and he had in effect been acting as a negotiator for his instructing party.  The judge was (unsurprisingly) highly critical of this expert and said he could not rely at all on his evidence.
A duty owed to the instructing party?

42. At the same time, when accepting instructions the expert assumes a responsibility to the client to exercise due care with regard to the investigations he carries out and to provide opinion evidence that is soundly based. This necessitates that the expert undertakes only those tasks he is competent to carry out and gives only those opinions he is competent to provide (more on this later…).
The Procedure and the Process
Obtaining the Court’s permission to rely on expert evidence 
43. We have already considered the fact that the Court’s permission is required to rely on expert evidence in proceedings and touched upon the circumstances when expert evidence will be desirable.  

44. Considering permission on a practical, procedural level, permission may be given in the court's own case management directions or in response to an application to the court by a party. When parties apply for permission they must identify (a) the field in which expert evidence is required; and (b) where practicable, the name of the proposed expert, and if permission is granted it shall be in relation only to the expert named or the field so identified
 The Court must also be provided with material by which it can assess (a) what the issues in the case were likely to be, and (b) the person's ability to deal with those issues.  
45. The court will prompt the parties to consider their intentions regarding the use of expert evidence in the allocation questionnaire and the necessity for and volume of expert evidence required is one of the matters to be taken into account on allocation. A case is unlikely to be allocated to the fast track unless oral expert evidence at trial is limited to one expert per party in each expert field and to two fields of expertise.

46. Where a case is allocated to the small claims track the strict rules of evidence do not apply and the overriding procedural rule is that no expert may give evidence, whether oral or written, without the permission of the Court. The provisions in Pt 35 dealing with expert evidence do not apply
 save for: r.35.1 (Duty to restrict expert evidence), r.35.3 (Experts -overriding duty to the court) and r.35.8 (Instructions to a single joint expert). Permission will only normally be given for evidence from one expert in a particular issue. There is also a limit on recoverable fees for an expert report of £200.

47. Where a case is allocated to the fast track the principle of proportionality dictates that expert evidence should be particularly limited, and if permission is given for expert evidence it will normally be given for evidence from only one expert on a particular issue.
 In addition, the Court’s general approach will be to give directions for a single joint expert unless there is good reason not to do so.
 The appointment of single joint experts is dealt with separately below.
48. In cases proceeding on the multi-track part of the purpose of the case management conference is to explore with the parties the extent to which the evidence of experts will be needed, the prospects for limiting the number of experts (perhaps to a single or joint expert, although this is rarer in high value claims), and whether it will be necessary for experts to give oral evidence at trial.

The Single Joint Expert

49. Where two or more parties wish to submit expert evidence on a particular issue, the court may direct that the evidence on that issue is to be given by a single joint expert.
 The parties can also agree to instruct a single joint expert. 

50. This discretionary power may be exercised at any time.  There is a presumption in favour of the appointment of a single joint expert in cases allocated to the fast track. In multi-track cases it may be anticipated that the court is likely to direct that the evidence on a particular issue is to be given by a single joint expert where it appears to the court, on the information then available, that the issue falls within a substantially established area of knowledge and where it is not necessary for the court to sample a range of opinion. The object is to do away with the calling of multiple experts where, given the nature of the issue over which the parties are at odds, that is not justified. This has the advantages of reducing costs and delays and of strengthening the impartial role of experts.

51. The main difficulty with this rule is that the court is only involved in most disputes at a relatively late stage. On occasions, one or both parties may have needed, or chosen, to obtain advice from an expert before proceedings were issued. 

52. This can pose a dilemma for the case management judge when giving directions on expert evidence, especially in cases allocated to the fast track. While the court may perceive there to be significant advantages for evidence to be obtained from one single joint expert, the impact on the timetable of the action, and particularly on the costs incurred, may be disproportionate if the court orders the instruction of a new expert at directions stage, when one or both parties have already instructed their own expert. In some circumstances it will be more appropriate to allow the parties to retain their own expert, and for the court to seek to narrow the issues in dispute on the expert opinion evidence by requiring service of written questions on the experts, and by ordering an experts' discussion.  This is most likely to be the case where the experts have been instructed in accordance with the protocol and produced reports which are Part 35 compliant.

53. In particular, in professional negligence cases, it is expected that input will be obtained from an expert prior to making any allegation against that professional (see the decision of Coulson J in Pantelli Associates Limited v Corporate City Developments Number Two Limited referred to above). The pre-action protocol for professional negligence claims encourages parties to appoint a joint expert, but permits the Defendant to instruct their own if the Claimant has done so before contacting the Defendant, and both parties to instruct their own if they cannot agree on the identity of the joint expert. 

54. In October 2009 the Civil Procedure Rules Committee adopted a proposal made by the Civil Justice Council after consultation that it would be helpful for Pt 35 to give more guidance to parties on when the court might order expert evidence to be given by a single joint expert. The guidance is in a new para.7 of the practice direction which lists (non-exhaustively)  the factors that the court will take into account as follows: Whether,
(a) “it is proportionate to have separate experts for each party on a particular issue with reference to:
(i) the amount in dispute;

(ii) the importance to the parties; and

(iii) the complexity of the issue;
(b) the instruction of a single joint expert is likely to assist the parties and the court to resolve the issue more speedily and in a more cost-effective way than separately instructed experts;
(c)   expert evidence is to be given on the issue of liability, causation or quantum;
(d) the expert evidence falls within a substantially established area of knowledge which is unlikely to be in dispute or there is likely to be a range of expert opinion;
(e) a party has already instructed an expert on the issue in question and whether or not that was done in compliance with any practice direction or relevant pre-action protocol;
(f)  questions put in accordance with rule 35.6 are likely to remove the need for the other party to instruct an expert if one party has already instructed an expert;
(g)  questions put to a single joint expert may not conclusively deal with all issues that may require testing prior to trial;
(h) a conference may be required with the legal representatives, experts and other witnesses which may make instruction of a single joint expert impractical; and
(i)   a claim to privilege (GL) makes the instruction of any expert as a single joint expert inappropriate”
55. In Sage v Feiven
 the Claimant obtained a report from an orthopaedic surgeon which was not disclosed.  When proceedings were issued the Defendant invited the district judge to order a report from the same surgeon as a single joint expert, and the district judge did so, on proportionality grounds. This was overturned on appeal, because inevitably, privileged information would be disclosed to the Defendant. The parties were ordered to instruct a new expert.
 

Instructions to a single joint expert

56. Where the court gives a direction under rule 35.7 for a single joint expert to be used, any relevant party may give instructions to the expert, but must, at the same time, send a copy to the other relevant parties.
 

57. It is conceivable that the several parties may be able to agree on joint instructions to be given to the single joint expert. However, it has to be expected that they may not be able to agree. Where a single joint expert receives conflicting instructions from the parties, which cannot be resolved by discussion, the expert may wish to exercise his/her right to apply to the court for directions under CPR rule 35.14.

58. A single joint expert should not have discussions with one party in the absence of the other.  In Peet v Mid-Kent Healthcare Trust (Practice Note) 
 the Claimant in a cerebral palsy clinical negligence case wanted a non-medical single joint expert to attend a conference with counsel in the absence of the other party. The Court of Appeal refused consent on the grounds that all contact with a single joint expert must be transparent, their report would usually be the only evidence they gave, and one party could not fairly be permitted to test it before trial without the involvement of the other party. 

59. If a single joint expert is called to give oral evidence at trial, both parties will have the opportunity to cross-examine them, but with a degree of restraint, given that the expert has been instructed by the parties.

The Expert Report 
60. Pursuant to rule 35.5, expert evidence is to be given in a written report unless the court directs otherwise.  If a claim is on the small claims track or the fast track, the court will not direct an expert to attend a hearing unless it is necessary to do so in the interests of justice. Usually, the court will only give permission in the directions made after filing of the allocation questionnaire, for expert evidence to be given by a written report.  The lifting of the limitation on oral expert evidence will be considered (or reconsidered) by the court on a case management occasion, usually at listing questionnaire, or pre-trial review stage. The court will have to be satisfied that there is no scope for further minimising the matters in issue between the experts by discussions, written questions, etc. before lifting that limitation.

61.  Rule 35.10 provides in so far as is material that:  
1) An expert’s report must comply with the requirements set out in Practice Direction 35;
2) At the end of the expert’s report there must be statement that the expert understands and has complied with their duty to the Court; and
3) The expert’s report must state the substance of all material instructions, whether written or oral, on the basis of which the report was written.

62. As to rule 35.10(1), the requirements set out in PD 35 are as follows:

“Expert Evidence-General Requirements:
2.1 Expert evidence should be the independent product of the expert uninfluenced by the pressures of litigation.
2.2 Experts should assist the court by providing objective, unbiased opinions on matters within their expertise, and should not assume the role of an advocate.
2.3 Experts should consider all material facts, including those which might detract from their opinions.
2.4 Experts should make it clear:
(a)  when a question or issue falls outside their expertise; and

(b) when they are not able to reach a definite opinion, for example because they have insufficient information.
2.5 If, after producing a report, an expert’s view changes on any material matter, such change of view should be communicated to all the parties without delay, and when appropriate to the court.

Form and Content of an Expert's Report
3.1 An expert's report should be addressed to the court and not to the party from whom the expert has received instructions.
3.2 An expert’s report must:
(1) give details of the expert's qualifications;
(2) give details of any literature or other material which has been relied on in making the report;
(3) contain a statement setting out the substance of all facts and instructions which are material to the opinions expressed in the report or upon which those opinions are based;
(4) make clear which of the facts stated in the report are within the expert's own knowledge;
(5) say who carried out any examination, measurement, test or experiment which the expert has used for the report, give the qualifications of that person, and say whether or not the test or experiment has been carried out under the expert's supervision
(6) where there is a range of opinion on the matters dealt with in the report:
(a) summarise the range of opinions; an

(b) give reasons for the expert’s own opinion;
(7)  contain a summary of the conclusions reached;
(8) if the expert is not able to give an opinion without qualification, state the qualification; and
(9) contain a statement that the expert:
(a) understands their duty to the court, and has complied with that duty; and

(b) is aware of the requirements of Part 35, this practice direction and the Protocol for

Instruction of Experts to give Evidence in Civil Claims.
3.3  An expert's report must be verified by a statement of truth in the following form:
“I confirm that I have made clear which facts and matters referred to in this report are within my own knowledge and which are not. Those that are within my own knowledge I confirm to be true. The opinions I have expressed represent my true and complete professional opinions on the matters to which they refer.”
63. Model forms of Experts' Reports are available from bodies such as the Academy of Experts or

the Expert Witness Institute.

64. Some further guidance is to be found in the case law.  The case of Oldham MBC v GW, PW and KPW
 concerned care proceedings but the judge’s guidance on the role of an expert and contents of reports has relevance to all contested proceedings where expert opinion evidence is important to the outcome. The judge emphasised that:
· experts need clear instructions and access to all relevant documents, not selected ones;
· the expert’s report should set out the expert’s analytical process, differentiate between facts, assumptions, deductions and note inconsistent or contradictory features of the case;
· the expert should identify the professional range of opinion and use a “balance sheet” approach to their own opinion;
· the expert should volunteer where an opinion from other expertise is likely to assist the parties and the court; and
· the expert should not stray into the role of decision-maker.

65. As to rule 35.10(3) - the requirement that the expert's report must state the substance of all material instructions the objective of this rule is to prevent the suppression of relevant opinions or factual material which does not support the case put forward by the party instructing the expert
.  The protocol emphasises (at paragraph 13.15) that:
“The mandatory statement of the substance of all material instructions should not be incomplete or otherwise tend to mislead. The imperative is transparency. The term “instructions” includes all material which solicitors place in front of experts in order to gain advice. The omission from the statement of ‘off-the-record’ oral instructions is not permitted. Courts may allow cross-examination about the instructions if there are reasonable grounds to consider that the statement may be inaccurate or incomplete”

66. The rule necessitates the legal advisors conducting the litigation, experts and parties to keep an accurate record of all instructions to any expert, particularly those which are given orally (which are probably best followed up in writing).

67. Rule 3.10 (4) states:

“The instructions referred to in paragraph (3) shall not be privileged against disclosure but the court will not, in relation to those instructions:
(a) order the disclosure of any specific document; or

(b) permit any questioning in Court, other than by the party who instructed the expert,


unless it is satisfied there are reasonable grounds to consider the statement of instructions given under paragraph (3) to be inaccurate or incomplete.”
68. Although in the Interim Report it was mooted that, once an expert has been instructed to prepare a report for use by the court, any communications between the expert and the client and the client or their advisers should no longer be privileged, in the Final Report it was conceded that this was too sweeping and could lead to additional delay and expense. Consequently, the withdrawal of privilege against disclosure is restricted to the material instructions on which the report is based, although in a given case, the drawing of a distinction between material and non-material instructions may be difficult.  
69. Rule 35.10 (4) provides that, in relation to material instructions, the court will not (a) order disclosure of any specific document, or (b) permit any questioning in court, other than by the party who instructed the expert, unless it is satisfied that there are reasonable grounds to consider that the statement of the substance of all material instructions given in the expert's report is inaccurate or incomplete. This is amplified by Practice Direction which adds that, if the court is so satisfied, it will allow cross-examination “where it appears to be in the interests of justice to do so”.

70. In Lucas v Barking, Havering and Redbridge Hospitals NHS Trust 
 it was held that one party might not as a matter of course call under CPR r.35.10(4) for the immediate disclosure of documents constituting an expert's instructions or referred to in his report (here an earlier medical report and a witness statement). The court would only order their disclosure if there were grounds for believing the statement in the expert's report about the instructions was inaccurate or misleading. The Court also said that the mere mention of a privileged document in an expert's report does not necessarily waive privilege in the document, if the contents of the privileged document are not to be relied upon by the discloser and that CPR r.31.14 (which deals with inspection of documents referred to in other evidence disclosed) was unlikely to have been intended to change the law of privilege to require “automatic” disclosure.
71. However, if a party chooses to “deploy in court” letters to their expert by relying upon them in a witness statement in support of an interlocutory application, the party has waived privilege in the letters and they must be disclosed.

Disclosure of the Expert’s report

72. Where a party has disclosed an expert's report, any party may use that expert's report as evidence at the trial
.  This is so even if the disclosing party abandons reliance on it.  It was decided in Gurney Consulting Engineers v Gleeds Health and Safety Ltd
 that once a party in multi handed proceedings had disclosed an expert’s report, even when they subsequently dropped out, another party could rely on that report without having to seek specific permission to do so (although the party seeking to so rely should advise the other remaining parties which reports they intended to rely upon and for what purpose). 

73. In Shepherd & Neame & Ors v EDF Energy Networks (Spn) Plc & Ors
 the remaining defendant sought to exclude the additional expert evidence disclosed by the other two defendants who had settled with the Claimant and dropped out of the proceedings by invoking rule 35.1 and arguing this approach was in line with the Court’s duty to restrict expert evidence to that reasonably required to resolve the proceedings.  Akenhead J held the wording of CPR 35.11 was unequivocal and unqualified and should not be circumvented by rule 35.1, but a special costs order could be made in favour of the defendant if the additional reports proved unnecessary to the reasonable resolution to the case and had increased the costs incurred.

74. A party who fails to disclose an expert's report may not use the report at the trial or call the expert to give evidence orally unless the court gives permission
. While none of the rules in Part 35 imposes in terms a duty to disclose an experts report, or to disclose it to particular persons within a particular time, the Court will incorporate this disclosure into the directions timetable.  In Baron v Lovell
 the Court of Appeal confirmed the importance of serving a expert’s report promptly- holding it back until close to trial may at the very least attract costs penalties, at worst prompt the court to disallow it if the lateness prejudices the other party or jeopardises the fairness of the trial.  In Gower Chemicals Group Litigation v Gower Chemicals Ltd and Neath Port Talbot County BC
 it was decided in a group action that settled after mediation, that if the Claimants wished to recover the costs of obtaining expert reports that had not been disclosed, they must elect whether to disclose the reports if they wanted to pursue the costs claim, and that the costs judge was not wrong to so order without looking at the reports.

Draft reports

75. In Jackson v Marley Davenport Ltd
 the Defendant applied for disclosure of an earlier version of an expert’s report, which had been prepared for a conference between the claimant and the expert, on the ground that the later report which was disclosed referred to the expert gaining additional information which led his advisor’s believed to believe that the expert had changed his approach to the case. The Defendant argued that if an expert’s report “develops” after fresh information is given any report relating to his earlier views are disclosable on the basis of the “cards on the table” approach advocated by the CPR.  The Court of Appeal held that the report should not be disclosed.  Drafts prepared for a parties’ advisors to give advice to their client have some into existence for the purpose of litigation and are privileged.  This was not abrogated by anything in Part 35.  The specific and limited exception in relation to instructions in 35.10(4) did not override general litigation privilege.  Further CPR r 35.13, which provided only that an expert report could not be relied on at trial unless it had been disclosed, gave no power to order disclosure of earlier reports.  

Written questions to experts:

76. CPR Part 35.6 provides as follows: 

“(1) A party may put written questions about an expert’s report (which must be proportionate) to:
(a) an expert instructed by another party; or

(b) a single joint expert appointed under rule 35.7.
(2) Written questions under paragraph (1):
(a) may be put once only;

(b) must be put within 28 days of service of the expert's report; and

(c) must be for the purpose only of clarification of the report;  

unless in any case:
(i) the court gives permission; or

(ii) the other party agrees.
(3) An expert's answers to questions put in accordance with paragraph (1) shall be treated as part of the expert's report.
(4) Where:
(a) a party has put a written question to an expert instructed by another party; and

(b) the expert does not answer that question,
the court may make one or both of the following orders in relation to the party who instructed the expert:
(i)  that the party may not rely on the evidence of that expert; or

(ii) that the party may not recover the fees and expenses of that expert from any other party.”
77. The following practical points arise:
· Remember you can put written questions to a single joint expert (see below) as well as your opponent’s expert.
· All questions and answers should be copied to everyone. 
· There is no prescribed timescale for answers to be provided to questions, and the parties should invite the Court to include a reasonable period in the directions.  In most cases, 28 days would appear to be a reasonable starting point.
· Written questions are intended to be put once only and within 28 days of service of the report, to encourage a focussed approach. This rule is useful to reign in the inconvenience and expense caused by the serial questioner who badgers his opponent’s expert as and when he thinks of it, but in practice it is rare for a party to object to a reasonable question if it is submitted late.  
· Tendering written questions means the expert will have to answer them, and will charge for his time spent. While the instructing party pays the experts fees in the first instance, including those incurred in answering questions, this does not affect the Court’s discretion as to who should ultimately bear the cost.  Any party who goes overboard in submitting a host of unnecessary questions may find himself penalised in costs even if successful, so remember to keep them necessary and proportionate.
· If an expert receives a set of questions which he/she considers go beyond the spirit of the rule, the expert should answer the clearly relevant questions, and if the parties cannot agree on whether the expert should answer the objectionable ones, an application should be made to Court. The expert is empowered himself to ask for directions from the court under CPR 35.13, but this is not common in practice. The questioner will need to justify their request by reference to the “clarification” test.  
· The meaning of “clarification” is not explained in the rule or Practice Direction. However, it would seem that questions should not be used to require an expert to carry out new investigations or tests, to expand significantly on his/her report, or to conduct a form of cross-examination by post, including on the expert's credibility unless the court gives express permission
. The expert’s answers are automatically treated as part of his report.

Discussions and Meetings between experts

78. Where each party has its own expert the Court may at any stage direct (or the parties may agree that there should be) a discussion between them.  The relevant part of the CPR is rule 35.12 which states as follows:

“(1) The court may, at any stage, direct a discussion between experts for the purpose of requiring the experts to:
(a) identify and discuss the expert issues in the proceedings; and

(b) where possible, reach agreed opinion on those issues.
(2) The court may specify the issues which the experts must discuss.
(3)The court may direct that following a discussion between the experts they must prepare a statement for the court setting out those issues on which:
(a) they agree; and

(b) they disagree, with a summary of their reasons for disagreeing.

(4) The content of the discussion between the experts shall not be referred to at the trial unless the parties agree.
(5) Where experts reach agreement on an issue during their discussions, the agreement shall not bind the parties unless the parties expressly agree to be bound by the agreement.”
79. The Protocol adds a number of matters.  The purpose of the meeting is expressed
 as being, wherever possible, to:

“(a) identify and discuss the expert issues in the proceedings;
(b) reach agreed opinions on those issues, and, if that is not possible, to narrow the issues   in the case;
(c) identify those issues on which they agree and disagree and summarise their reasons for disagreement on any issue; and
(d) identify what action, if any, may be taken to resolve any of the outstanding issues between the parties.”
80. Arrangements for discussions between experts should be proportionate to the value of cases. In small claims and fast-track cases there should not normally be meetings between experts. Where discussion is justified in such cases, telephone discussion or an exchange of letters should, in the interests of proportionality, usually suffice. In multi-track cases face to face meetings are more common.

81. Because exchange of expert evidence is often the last substantive direction before the trial (save for the PTR etc), there can be practical difficulties in arranging a meeting between experts without adversely effecting the trial date.   Experts might use telephone conferencing and video conferencing techniques, particularly in lower value claims on proportionality grounds, or when there are few differences between the two experts' reports and/or when the experts know one another.  This will be less appropriate when the experts foresee the need for a long discussion or extensive consideration of documents.

82. As to who should attend the expert’s meeting, the temptation for the parties legal representatives is to be present for such an important occasion to answer questions on legal matters and procedure, to ensure fair play between the experts, to ensure that the agenda is followed and that the experts produce an agreed statement, as directed, and to generally keep an eye on things.  However, the general view is that the presence of lawyers might inhibit the experts from debating their opinion on issues in a full and frank way.  The Protocol states
 “The parties' lawyers may only be present at discussions between experts if all the parties agree or the court so orders. If lawyers do attend, they should not normally intervene except to answer questions put to them by the experts or to advise about the law”.
83. The duty owed by the experts to the court under CPR 35.3 requires that they should state in their joint statement the views which they themselves honestly hold and it is not for the parties to tell the experts what opinions they are allowed to hold.  It is therefore usually unhelpful for the parties to attend.

84. However, the parties solicitors can have a considerable influence in shaping the discussion by the preparation of a detailed agenda for the experts to consider (this should be agreed if possible between the parties and the experts) , and some control can be sought be seeking to have your own expert appointed to chair the discussion.  In H v Lambeth, Southwark and Lewisham HA
, the Court of Appeal declined to order that the lawyers should attend the discussion on the grounds that their input should be to a “well appointed agenda” but Hale L.J. suggested that when time and costs permitted the appointment of an independent legally qualified person to chair an experts' discussion might be considered.

The Joint Statement

85. After the meeting, the experts should prepare a written statement signed by each of them as to matters of opinion on which they are agreed and which are not agreed with the reason for the disagreement.  They should be signed at the discussion or as soon as possible thereafter and the experts do not need to obtain approval or any authority from the party or the legal representative to do so.
. 

86. Rule 34.12(5) acknowledges that, where in the course of their discussions experts reach agreement on an issue, that agreement should not bind the parties unless they expressly agree to be bound by the agreement. The parties may give their consent either prospectively or retrospectively. In practice however, it could be very difficult for a party dissatisfied with an agreement reached at a experts' discussion, to persuade the court that this agreement should, in effect, be set aside unless the party's expert had clearly stepped outside their expertise or brief, or otherwise had shown themselves to be incompetent
. Paragraph 18.12 of the Protocol emphasises that “in view of the overriding objective, parties should give careful consideration before refusing to be bound by such an agreement and be able to explain their refusal should it become relevant to the issue of costs”.
87. Rule 34.12.(4) provides that the contents of the discussion between the experts should be privileged in the sense that no part of their discussion should be referred to at trial unless the parties agree. However the joint statement (whether interim or final) is not privileged.
 It is important to emphasise that anything said in the discussions between the experts, particularly any damaging admissions or statements made by an expert as to the party’s case or his methods, are useless to the litigation unless reflected in the statement.

88. If the joint statement is prepared for mediation the parties should expressly consider whether it is intended to be confidential to the mediation or something which can later be relied upon in the litigation if the mediation fails.  In Aird v Prime Meridian Ltd (above) the Court of Appeal held that an experts’ joint statement did not acquire without prejudice status because it was used at a mediation that failed.

89. In Fifield v Denton Hall Legal Services
 an expert who retracted his agreement to the signed joint statement because, he said, he had not properly checked the wording and because he had been pressurised on the telephone by the other expert, was criticised by the court-at best he had been somewhat thoughtless, and at worst he had made an unprincipled attempt to tailor his evidence to fit in with the claimant’s case.

Replacing your Expert / Obtaining further Expert Evidence
Disagreement with your single joint expert 

90. What happens where the parties give joint instructions to a single expert but one (or indeed both) of the parties are unhappy with the report produced? Can that party be permitted to instruct another expert, with a view to their obtaining a report which will enable them to make a decision as to whether or not there were aspects of the report of the single joint expert which they might wish to challenge?

91. In Daniels v Walker
, the Court of Appeal held that, where the dissatisfied party's reasons were not fanciful, such permission may be granted (at least where the parties had agreed to give joint instructions to the single expert) and especially where a substantial sum was involved. Where it would be unjust, having regard to the overriding objective, not to allow that party to call the further expert evidence, then they must be allowed to call that evidence. The Court added that, in a given case the dissatisfied party's disagreement may be cleared up by written questions to the single joint expert. 

92. Factors that may be relevant to the question whether a party should be permitted to adduce further expert evidence were outlined (non exhaustively) in Cosgrove v Pattison, [2001] C.P. Rep. 68 (Neuberger J):
· the nature of the issue or issues; 
· the number of issues between the parties; 
· reason the new expert is wanted (“it does seem to me that if a new expert can be found who has a contrary view to the joint expert that is a reason for permitting that new expert to be called. It is certainly not a sufficient reason in every case, but if there are grounds for thinking that the joint expert may be wrong, because another expert takes a different view, that is certainly a factor which is to be borne in mind”;
· the amount at stake and, if it is not purely money, the nature of the issues at stake and their importance; 
· the effect of permitting one party to call further expert evidence on the conduct of the trial; 
· the delay, if any, in making the application;
· any delay that the instructing and calling of the new expert will cause; and
· any other special features of the case; and, finally, and in a sense all embracing, the overall justice to the parties in the context of the litigation.

.

93. Where further expert evidence was obtained by the dissatisfied party (or, perhaps, both parties) then a decision will have to be made by the court as to what evidence should actually be called at trial. That decision should not be made until there had been a meeting between the experts involved. 

Disagreement with your own expert

Before disclosure of the Report
94. As to the position when the party isn’t happy with their own expert’s report, and wish to “expert shop”, see the discussion of the recent case of Edwards-Tubb v J D Wetherspoon plc 
 in the second part of this note.

After- Disclosure of the Report
95. What happens if your expert’s report is right behind you but he then folds or does a u-turn  in the meeting, and agrees with the other side’s expert? It is possible (but very rare) to obtain permission to rely on a new expert.   
96. This was the situation in Stallwood v David
, a claim in respect of whiplash injuries suffered in a motor accident. The Claimant’s expert produced a report stating that the claimant's injuries had long-term effects from which she would not recover. The Defendants' expert, on the other hand, was of the view that the injuries could have caused only temporary symptoms and that therefore the Claimant's present condition could not be attributed to the accident. The court ordered a meeting between the experts, following which the claimant's expert changed his opinion and agreed with the Defendant's expert that the Claimant's present inability to work was unrelated to the accident. This left the claimant with no evidence to support the bulk of her claim. She therefore applied for permission to call another expert, which the trial judge refused.  
97. The Claimant appealed.  Teare J was alive to the fact that the express purpose of a discussion between experts is to reach, if possible, an agreed opinion on the expert issues and that “it necessarily follows that the rule contemplates that as a result of the discussion an expert may modify or change the opinion he had previously expressed in his report. In the context of trial management that is a most desirable purpose because it will tend to reduce the duration and expense of the trial and encourage a settlement of the case. Thus the mere fact that an expert has changed or modified his opinion following an experts' meeting cannot by itself be a reason for permitting for a party who is disappointed with the change or modification of opinion to adduce evidence from another expert. It would not be possible in such circumstances to suggest that further expert evidence was “reasonably required to resolve the proceedings”
.
98. He went on to hold that, since any agreement between the experts did not bind the parties, it cannot be ruled out that a party could obtain permission to call a further expert if only to make good an allegation that the court should not be persuaded by the expert’s agreement since the previous expert had stepped outside his field of expertise or acted incompetently, “but it would not doubt be a rare case where that will be appropriate”
. 
99. Teare J was referred to no authority considering the circumstances where it might be appropriate to permit additional expert evidence,  and he concluded “It follows, in my judgment, that where a court is asked for permission to adduce expert evidence from a third expert in circumstances where the applicant is dissatisfied with the opinion of his own expert following the experts' discussion it should only do so where there is good reason to suppose that the applicant's first expert has agreed with the expert instructed by the other side or has modified his opinion for reasons which cannot properly or fairly support his revised opinion, such as those mentioned in the note in the White Book
 to which I have referred. It is likely that it will be a rare case in which such good reason can be shown. Where good reason is shown the court will have to consider whether, having regard to all the circumstances of the case and the overriding objective to deal with cases justly, it can properly be said that further expert evidence is “reasonably required to resolve the proceedings”
 

100. He went on to say that the Claimant has to show a good reason to suppose that her expert had modified his opinion for reasons which could not properly or fairly support that modification.  The mere fact of a change of view is not a ground for suggesting that change is unfounded.  In this case the Claimant did not even inquire of her expert the reasons that he changed his mind.  
101. However, borrowing from the reasoning of Neuberger J (As he then was) in Cosgrove v Pattison
, a case referred to above and relating to circumstances in which a party dissatisfied with the report of their single joint expert might be permitted to instruct another expert, he held that the factors to consider included any special features of the case and the overall justice of the case.  Two questions assisted in considering the latter: The first was, if the applicant was not entitled to call the additional evidence sought and lost the case would he have an understandable sense of grievance judged objectively and the second was, if the applicant was entitled to call the additional evidence and won the case would the respondent have an understandable sense of grievance judged objectively.
102. Teare J considered the special feature in the present case was the way the judge below had dealt with the application during the hearing (frequently interrupting the Claimant’s counsel and giving the impression he was allowing his own personal experience of 40 years of backache influence his approach - he did in fact recuse himself at the end of the hearing), and the Claimant would therefore have an understandable sense of grievance judged objectively if, having not permitted to rely on the evidence of a further expert, she lost the case.
103. He acknowledged his conclusion had regard to the very special circumstances of this case.  In our view it amounts to an attempt at reparation for the outrageous conduct of the judge below. While such conduct would understandably lead to the appeal court’s decision to exercise the discretion afresh, it should not automatically lead to the success of the appeal in circumstances where there was nothing to impugn the Claimant’s expert’s opinion.  
104.
Absent such outrageous conduct on the part of the trial judge, in practice a party wishing to impugn his or her own expert's change of view is going to face considerable difficulty in showing professional incompetence, not least because a party wishing to disqualify his or her expert's agreement with an opposing expert might struggle to show why his or her expert acted competently when providing a favourable report, but was incompetent when he or she changed his or her mind on the very same issue.

105.
However, Stallwood has been followed by Read v Superior Seals Limited [
, where the Court allowed the Claimant to adduce the evidence from a further expert where her own expert had dramatically changed his position after discussion with the Defendant’s expert.  In this case the Defendant’s expert’s view was that the Claimant was malingering, and the Claimant’s expert did not agree this view but did significantly change his view as to her prognosis without giving any reason to do so. The Court reminded itself that it had to be vigilant to avoid “expert shopping” but considered that this amounted to an ambush on the Claimant by her own expert.
106.
In Singh v CS O'Shea & Co Ltd 
 McDuff J considered that whether a party having had a free choice of expert should be entitled to jettison that expert and instruct a new one was a matter of discretion of the judge, with no overriding principle written in stone.  
107.
He indicated that Teare J’s conclusion (that where an applicant should only be granted permission to adduce evidence from a third expert where there was good reason to suppose that his first expert had modified his opinion, or had been prevailed upon to agree with the other expert, for reasons which could not properly or fairly support his revised opinion) was not necessarily a principle of law with which he agreed.  Instead there could be no one single principle to be given the strength of a statute and the reasoning of the expert should simply be fed into the discretion along with other case management factors.  Accordingly the judge below was not at fault in declining to follow the Stallwood principle, and instead dealing with the matter on the basis of general principle. In this case in any event the expert did have good reason to change his view as it was based upon new evidence which had been adduced in the case.
PART 2: HOT TOPICS
108. The early months of 2011 saw a number of important decisions concerning and affecting expert witnesses.  They will be explored under 3 categories: immunity, privilege, and confidentiality.
Immunity
109. On 30th March 2011, the Supreme Court’s decision in Jones v Kaney
 finally abolished the absurd immunity enjoyed by expert witnesses for claims arising out their preparation and presentation of evidence for the purpose of court proceedings.  By now, the implications of the decision have probably sunk in for all litigation professionals who instruct experts on a regular basis.  But it remains fruitful to ponder the decision, and its implications for experts and clients alike.
110. The case was taken up to the Supreme Court from a strike-out application, reminiscent of the string of magisterial cases in the 1980’s and 1990’s in which the House of Lords was faced again and again with new mooted developments in the law of negligence and the ambit of the duty of care.  The court was, therefore, working on the basis of assumed facts rather than determinations after trial.  On those assumed facts, there is no doubt but that Dr Kaney appeared seriously out of her depth.  
111. She was instructed as an expert clinical psychologist on behalf of Mr Jones, who had been knocked down by a drunk, uninsured, disqualified driver and so was suing the MIB.  Dr Kaney concluded that Mr Jones was suffering from post-traumatic stress disorder (PTSD), and reported as much.  In a subsequent report, she suggested that he had by the time of a later examination recovered from PTSD, although he remained suffering from depression and still had some of the PTSD symptoms.  The MIB’s expert, however, concluded that Mr Jones was exaggerating his symptoms.  
112. The experts held a joint meeting by telephone with a view to producing a joint statement.  After the meeting, the MIB expert produced a draft joint statement, and sent it to Dr Kaney.  No doubt he was very surprised when, without amendment, without comment and without even having seen the MIB expert’s report, Dr Kaney signed up to the joint statement which recorded an agreement that (i) Mr Jones had not suffered from PTSD, and (ii) he was “deceptive” and “deceitful” in the recording of his symptoms.  Under interrogation from Mr Jones’ solicitors, Dr Kaney admitted not having seen the MIB report, and told the solicitors that the joint statement did not reflect her views (showing a lawyer’s semantic deftness, she said she thought that Mr Jones was “evasive”, not “deceitful”).  Perhaps most shockingly of all, she said that she felt under pressure to sign the statement and invited the solicitors to amend the document.
113. After losing his application to change experts, Mr Jones settled the claim at what he considered an undervalue, and promptly sued Dr Kaney.  On the assumed facts, Dr Kaney would surely have no hope defending liability on the basis of no negligence: she owed a duty of care concurrently in tort and contract to Mr Jones, and it would appear that she really did not understand what being an expert witness meant.  She relied, however, on her immunity.
114. The history of the immunity from civil suit bears some consideration.  In Cutler v Dixon 
, the Court of King’s Bench had held that a party to proceedings before the justices of the peace could not be liable in slander for things said to the justices, because “if action should be permitted in such cases those who have just cause for complaint would not dare to complain for fear of infinite vexation” or, to put it another way, if witnesses could be sued for what they said in court, the legal process would become clogged with specious claims by disappointed litigants.  In modern parlance, the defence to a defamation action brought against a witness would be described as the defence of absolute privilege.  That is not the same as an immunity from civil suit.  However, by the time of the Scots law case of Watson v M’Ewan
, an immunity rule was considered to be set in stone, and covered other causes of action than mere defamation: a doctor could not be sued for breach of a duty of confidence owed to his patient where the alleged breach occurred in the course of providing evidence for proceedings.  The immunity applied even if the evidence was false and malicious: Roy v Prior
, and covered conspiracy (Marrinan v Vibart
) and discrimination (Heath v Commissioner of the Metropolitan Police
).  
115. It is noteworthy that the allegation made against the doctor in Watson v M’Ewan (a Scots case) did not concern his oral evidence in court, but instead what he said in course of the preparation of a witness statement.  The immunity was more wide-ranging than one relating to hearings alone.  However, it was not until Palmer v Durnford-Ford
 that it was considered whether as a matter of English law, expert witnesses were immune from a negligence suit brought by the party who instructed them.  When that decision was given, the immunity from suit enjoyed by advocates for work intimately connected with the conduct of a case in court was still extant: Saif Ali v Sydney Mitchell & Co
.  It was unsurprising, perhaps, that Simon Tuckey QC felt that it was settled law that an expert witness was immune from civil liability for evidence given in court and for work principally and predominantly connected with that evidence.  However, as in Saif Ali, a distinction was drawn between such work and earlier advice which was not principally or predominantly for that purpose.  In respect of the latter, the immunity did not apply.  Negligent advice given at the outset of a case could not be defeated on the basis of immunity.  The primary rationale for the distinction was one of public policy.  Public policy required that expert witnesses should not be dissuaded from giving their evidence truthfully and fairly in court, which (it was said) would be the result if they had to have one eye on a civil suit for negligence.
116. In Stanton v Callaghan 
 one sees the forerunner of Jones v Kaney.  An expert who had given bullish advice at the outset of a claim fundamentally altered his view when it came to a joint experts’ statement, knocking some £50,000 off his initial estimate of the cost of underpinning works to the claimant’s property.  Forced to rely on his expert’s (new) view, the claimant accepted a payment into court which he considered a substantial undervaluation of his claim.  When he sued the expert in negligence, however, the expert successfully relied on immunity from suit.  Although one detects some scepticism in the Court of Appeal about the policy rationale, nevertheless Otton LJ considered that the public interest in full and frank exchanges of views between experts who were engaged in joint discussions for the purpose ultimately of evidence in court justified the immunity.  The experts should be entitled to make proper and honest concessions without fear of litigation.  Chadwick LJ felt that the immunity could only be justified on the basis of the orderly management and conduct of the trial.
117. Two years after Stanton, advocates’ immunity was abolished: Arthur JS Hall v Simons 
  A few years after that, it was held that experts could be liable to third party costs order: Phillips v Symes [2005] 4 All ER 519.  And shortly thereafter, Professor Roy Meadow was not allowed to rely on his expert witness immunity to defeat professional disciplinary proceedings brought against him on the basis of his conduct in the prosecution of Sally Clark: Meadow v General Medical Council [2007] 1 All ER 1.  Although these were all cases on different points from immunity and although Phillips and Meadow could not be said to be authority for any more than their specific decisions, by the 21st Century the immunity now seemed an anachronism.  The stage was set for a full-frontal attack in Jones v Kaney.
118. By a 5-2 majority, the Supreme Court swept away the immunity.  The principal basis for the immunity, that the expert may be deterred from complying with his primary duty to the court by giving full and frank evidence, was found seriously wanting.  The argument gave rise, it was noted, to a paradox: even if an expert was unwilling to alter an earlier (too bullish) opinion because of fear of being sued, then on the basis of Pamer v Durnford-Ford, he might still find himself sued in respect of his earlier opinion and advice.  Even leaving the paradox to one side, the majority Justices were unimpressed by the idea that removal of the immunity would affect the quality (or indeed the supply) of expert evidence in court.  The quality (still less the supply) of advocates had not been altered after Simons.  Ultimately, it was for Dr Kaney to justify an immunity in circumstances in which it was assumed that she had breached an acknowledged duty of care owed to Mr Jones.  Public policy leaned strongly in favour of providing a remedy to a recognised wrong (see Darker v Chief Constable of West Midlands
), not against protecting experts who offered their services for reward and who unquestionably owed a duty of care to their clients.  The alleged problem of vexatious claims (the “infinite vexation” which kicked of witness immunity in the first place) was dismissed: a weak claim would be struck out under the strong case management powers vested in the judiciary.
119. The language of some members of the majority smacks of a determination to rid the common law of an unjustified immunity rather than painstaking analysis of evidential considerations.  This may be explained by the fact that the onus was on Dr Kaney to justify the policy of immunity, but it does lead to certain sweeping statements about the effect of the removal of immunity (e.g. on advocates) which were founded on anecdotal or impressionistic evidence rather than on hard facts: “The danger of undesirable multiplicity of proceedings has been belied by the practical experience of the removal of immunity for barristers”, per Lord Collins at [85].  The absence of empirical evidence was noted by the dissentient Baroness Hale, who was concerned that the removal of immunity might prove a dangerous experiment in criminal or family law cases.  
120. Ultimately, however, the decision is a welcome one.  Expert witnesses are not in the same position as witnesses of fact.  They choose to offer their services, generally for reward, and are usually insured against the risks of negligence.  They owe duties in tort and contract to take reasonable care in the work they carry out under the retainer, and immunity from suit requires cogent rationale rather than generalised scaremongering about vexatious suits and defensive evidence.
121. Roger Ter Haar QC, Counsel for Mr Jones, made clear that he was limiting his submissions to the facts of the case, in which a claim in negligence was made against a separately-instructed expert in relation to the preparation of a joint statement in the course of a civil action.  Although there is no doubt but that the general immunity enjoyed by non-expert witnesses remains, it is also clear that the ratio of Jones v Kaney is not limited to the particular allegations made in the case.  Experts will be liable for negligence at any stage of their instruction, including when giving evidence in court, and whether their evidence is given in the course of civil or criminal proceedings.  The thrust of the majority Justices’ approach was to do away with the fussy arguments about whether a certain piece of work was or was not predominantly relating to the process of giving evidence in court, just as in Simons the House of Lords had done away with those sorts of arguments in relation to advocates; there is no longer any policy rationale for retaining immunity even in respect of oral evidence.  On the question of civil / criminal divide, Lords Phillips and Dyson both expressly removed immunity from expert evidence in the course of criminal proceedings, and by a process of statistical analysis of the Justices agreeing with their speeches, there was a clear majority in favour of removing the immunity from criminal proceedings as well.
122. As to the causes of action that may be brought, it is clear that a claim for defamation will still not lie.  The defence of absolute privilege for things said in the course of proceedings remains: see for instance Lord Phillips at [62].  But a defence of absolute privilege is not doctrinally the same as immunity from suit.  There is nothing in the majority Justices’ speeches to suggest that the ratio of Jones v Kaney is confined to actions in negligence.  If public policy cannot justify retention of the immunity in negligence claims, it is not easy to see how it could justify an immunity in other claims, such as conspiracy to injure (Marrinan) or sex discrimination (Heath).
123. Of greater interest, perhaps, is the question of which experts may now be sued.  The decision is limited on its face to what certain United States jurisdictions call the “friendly” expert.  The “adverse” expert will generally, if not always, owe no duty of care to the litigant on the other side.  That is not, however, a point on immunity from suit.  Given that lawyers’ ingenuity in framing new duties of care out of new situations knows no bounds, it is far from unthinkable that a claim may one day be brought against an “adverse” expert for negligence.  Likewise, if the immunity no longer applies for actions other than merely negligence, then it is quite possible that an injudicious use of language by an “adverse” expert may find him facing claims (other than defamation) arising out of his report and evidence.
124. The position of the single joint expert (SJE) demands some thought, too.  The SJE is, on one view, closer to the position of the (immune) judge than of the expert instructed by one client alone.  In Peet v Mid-Kent Healthcare Trust
 Lord Woolf MR said that “in the normal way the report prepared by the single expert should be the evidence in the case on the issues covered by that expert’s report.  In the normal way, therefore, there should be no need for that report to be amplified or tested by cross-examination.”  Although the court has power to allow the SJE to be called, his evidence if unchallenged will generally be accepted as the only evidence on the point requiring expert analysis, and in most cases will be determinative of the issue in question.
125. However, that analysis proves too much.  The SJE owes duties in contract and tort to both, or all, parties who instruct him.  Doctrinally, he is in the same position as the “friendly” expert.  Jones v Kaney does, it is suggested, implicitly remove immunity from the SJE.  In a single-issue case, that is unlikely to throw up any practical problems.  If he, for instance, negligently over-values a claimant’s injuries, the defendant may in principle bring a claim for the loss it suffers over and above what it might otherwise have had to pay, and/or for any costs consequences that it might not otherwise have suffered.  
126. In a multiple-issue case involving a SJE, things might not be so straightforward.  To take a relatively simple example, in an equitable accounting exercise following the determination of a commercial trust held in a property, a valuer may be obliged to report on both a reasonable market rent over time and the capital value to be attributed to the works carried out by one joint owner without the consent of the other.  In that case, a negligent under- or over-valuation on both issues may occur, exposing the expert to potential claims by both parties.  Those claims, particularly if the pleaded heads of damage include costs orders that either would not have been paid or that would have been made if the report on the particular issue had not been negligent, may prove extremely difficult to resolve.  In an action by one of the parties to the original litigation, a particular assumption about costs consequences at the original trial may be proved against the expert; in another, later action by the other party in the original trial, a quite different analysis of the costs consequences of a non-negligent report may be put forward in circumstances in which the result of the first action by the other party against the expert will not be binding.
127. This leads to a last point.  In Jones v Kaney, the claim to damages was an “undervalue” claim: the expert’s negligent handling of the joint statement led to Mr Jones settling his case for less than it was worth.   Assume, however, that the change of position in the joint statement was not negligent, and assume further that as a result of the agreed settlement Mr Jones (or his ATE insurers) ended up recovering less by way of costs than he would have got back if he had managed to persuade the MIB to pay out the sums justified by Dr Kaney’s initial report.  If that initial report was made negligently, then arguably a claim may lie for the loss of the chance of recovering part of the costs of the action from the MIB, or the loss of the chance of persuading them to settle the costs in a higher sum.  Even further, if in a more extreme case an expert who has given a negligently favourable opinion at an early stage is forced to change his position to such an extent that the claimant ends up losing, then a claim may lie not only for the costs incurred by the Claimant but also any costs paid to the defendant.  Questions of whether the case is one in which no action would have been brought at all had the advice not been negligent, or whether  instead an earlier settlement offer would have been accepted (or indeed made and then accepted by the other side) will raise their heads.
128. However, there is nothing new under the sun.  These sorts of questions arise already in litigation negligence actions.  Once the subsidiary questions about the position of the SJE (and, more so, court-appointed experts) are resolved, the main effect of Jones v Kaney is likely to be an increase in expert witness’ PII premiums and in a re-doubling of the professionalisation of the “expert witness industry”.  The days of the (uninsured) amateur experts may be ever more numbered.
Privilege
129. Edwards-Tubb v J D Wetherspoon plc [2011] EWCA Civ 136 was another personal injury case, this time on appeal from a decision of HHJ Denyer sitting in Bristol.  It provides a welcome balancing of the scales between Claimants and Defendants when it comes to disclosure of “unused” expert reports.  
130. Mr Edwards-Tubb had suffered from a fall at work.  Liability was not in issue.  As was required by the Pre-Action Protocol for personal injury disputes, he identified 3 experts pre-issue, and when the defendant pub-co did not object to any of them, proceeded to instruct a Mr Jackson, who produced a report in May 2007.  This report was not disclosed, and was obviously privileged.  When he came to issue proceedings, Mr Edwards-Tubb appended (as he was obliged to) an expert report.  It was not Mr Jackson’s report, but was instead a report by a Mr Khan.  The name came as a surprise to the defendant, because Mr Khan was not any of the 3 experts named in the pre-action correspondence.
131. So far as anyone could tell, the Claimant had been shopping around for experts.  He needed permission to rely on Mr Khan’s report under CPR r.35.4.  The Defendants’ carefully applied for disclosure of Mr Jackson’s report, but not by way of a specific disclosure application or anything similar: the report was privileged.  Instead, they argued that as a condition of relying on Mr Khan’s report, Mr Edwards-Tubb should be obliged to disclose the earlier, “unused” report.
132. In broad terms, a report prepared for the predominant purpose of litigation attracts litigation privilege.  Privilege is, however, an increasingly murky area, and it is worth pausing at this moment to note the interesting recent case of Axa Seguros SA de CV v Allianz Insurance plc [2011] EWHC 268 (Comm), an insurance / reinsurance dispute in which the applicant insurer applied for the inspection of reports produced by civil engineers for reinsurers in connection with damage to a Mexican highway.  After hurricane damage, the original insured had obtained an arbitration award against the insurers, who subsequently claimed on the reinsurance.  The reinsurer’s defence was that the damage was excluded from the reinsurance, as it arose from failure to maintain and/or that the highway had not been constructed or brought up to internationally acceptable standards.  The civil engineers, Halcrow, had inspected the highway on behalf of the reinsurer and produced 3 reports.  The claimant insurer, of course, wanted to see those reports.  The reinsurer claimed litigation privilege.  It was unsuccessful.  
133. Although Christopher Clarke J noted that there was a reasonable expectation of litigation between insurers and reinsurers when Halcrow were appointed, and that there was in any event a reasonable prospect that their report(s) would reveal facts and opinions relevant to a coverage defence to a potential action.  However, the Judge was not satisfied that the predominant purpose of the reports was for that purpose or for the purpose of advising on a potential action.  The reports had a “dual purpose”, being (a) assessing whether the highway had been constructed to the requisite standard, and (b) determining to what extent damage was caused by the hurricane and so verifying the cost of remedial work.  The first purpose only concerned the potential coverage dispute.  Neither purpose was pre-dominant, and both insurers and reinsurers had a common interest in the latter.  Litigation privilege did not attach to the reports.  
134. Surprisingly, Christopher Clarke J’s decision did not make reference to Westminster International BV v Dornoch Ltd [2009] 2 Lloyd’s Rep 191, in which a Defendant shipping insurer successfully claimed privilege over surveyors’ reports produced in respect of a proposed total loss claim.  One of the insurer’s concerns in obtaining its report in that case was the reliability of the Claimant’s figures.  It is open to question whether the approach in Axa Seguros conforms to that in Westminster International: after all, if the shipping insurer could assert privilege over a report into the extent of damage to a ship, why should the reinsurer in Axa Seguros not be able to say that its concern over the cost of remedial work is similarly referable to preparation for litigation?  The answer is really one of fact and degree, which is an uncomfortable one for practitioners.  Perhaps the most telling point of all in Axa Seguros, however, was by way of an obiter dictum: if (as was likely) reinsurers would go on to instruct Halcrow to produce a report in the litigation itself, Halcrow would have to cite the details of the (allegedly) privileged pre-litigation reports in the CPR Part 35 report.  The claim to privilege would have eventually to be abandoned in any event, and Christopher Clarke J said that even if the claim had succeeded, he would have telescoped the directions for expert evidence so that reinsurers would have to hand over the privileged details sooner rather than later in any event.
135. Commentators have suggested that in the light of Axa Seguros pre-litigation experts might be invited to settle 2 reports: one containing privileged material and the other dealing with issues in which there is a community of interest.  This, unfortunately, is likely to cause more headaches than it cures, and the spectre of disclosure battles fought in the hope of identifying damning differences of opinion between the 2 reports is obvious.
136. Turning back to Edwards-Tubb, however, none of these complex issues arose.  Mr Jackson’s report was obviously privileged.  But the Defendant’s application for disclosure as a condition of reliance on a “new” expert was unsurprising.  It accords with the approach taken by claimants against Defendants in personal injury cases.  In Beck v MoD [2005] 1 WLR 2206, the Defendant was ordered to disclose an earlier psychological report as a condition of relying on a new one.  In the context of personal injury, a particular justification is that the court has a mechanism whereby to require disclosure by the defendant: namely, that the defendant needs the court’s permission to examine the Claimant.  In Hajigeorgiou v Vasiliou [2005] 1 WLR 2195, a claim of breach of the covenant of quiet enjoyment in which the defendant wanted to rely on a “new” expert report without disclosing an earlier report, the Court of Appeal pointed out that the circumstances were a far cry from those in Beck.  The new expert could report without even entering the relevant premises.  Interestingly, although the Court of Appeal decided that the disclosure condition should not be made because the order allowing expert evidence did not nominate any particular expert, Dyson LJ held (obiter) that if the order had nominated the original expert whose report was not now being relied on by the Defendant, a condition of disclosure should be attached to an order allowing reliance on the “new” expert report.
137. So, as regards Defendants, the position was that the court was entitled as part of its case management powers to impose a disclosure condition to an order allowing a Defendant to rely on the report of a “new” expert.  The Defendant retained the privilege, but if it wanted to rely on its new report would have to agree to waive privilege attaching to his previous report or reports.  Waiver of privilege was the price to be paid.
138. In the result, Edwards-Tubb saw the Court of Appeal impose the same condition on the claimant.  There is, it was said, no difference of principle between experts instructed before issue of proceedings and experts instructed after issue.  The rather obvious taint of expert-shopping could properly be met by a disclosure condition.  The decision in Hasigeorgiou was not questioned in Edwards-Tubb, on the basis that there was in the earlier case no order to which the proposed condition of disclosure could attach; the original “open” order stood. By contrast, in Edwards-Tubb, the condition could be applied to the CPR r.35.4 order permitting the Claimant to rely on any expert evidence at all, because the Defendant’s application was made at more or less the first occasion that expert evidence was considered by the court.  Indeed, the Lords Justices went so far as to say that a condition of disclosure should be the normal order, at least in personal injury cases.  
139. This is a sound decision.  The question is as to how far it goes.  Certainly, there would appear to be no cogent rationale for requiring disclosure of draft reports or advice, as the Edwards-Tubb approach is on reports prepared for the purpose of the litigation whether after issue or during the pre-action stage.  The “cards on the table” approach does not require litigants to be required to disclose reports prepared before the commencement of the formal pre-action stage, as at that stage the proto-litigants do not even know what game is to be played.
140. As to the types of cases in which a conditional order is likely to be made, the fact that the personal injury pre-action protocol required the nomination of experts was an important factor in the reasoning in Edwards-Tubb.  Nevertheless, the heavy reliance on the obiter dicta of Dyson LJ in Hasigeorgiou suggest cogently that the “normal order” is not confined to personal injury cases.  However, in most commercial disputes, although parties will frequently notify one another of chosen experts (and will often obtain reports) long before the issue of a claim, there is no obligation to nominate experts in the pre-action phase.  Expert reports in complex disputes are often works in progress.  It is submitted that it will be open to parties to seek a disclosure condition in commercial cases, but the approach of the court is likely to be more restrictive, and particularly so in complex, evolving cases.  However, where named experts are known to have reported pre-issue during the course of the pre-action procedure, a party should always seek an early order requiring disclosure of reports as a condition of the instruction of another expert.
Confidentiality
141. One of the joys of litigation is discovering ever more bizarre fields of expertise.  In Meat Corp of Nambia v Dawn Meats (UK) Ltd [2011] EWHC 474 (Ch), each side had permission to rely on the evidence of one “meat industry expert” in a breach of agency dispute.  The Claimant, however, took exception to the Defendant’s choice of expert, a Mrs Burt-Thwaites.  One has some sympathy with the reason: Mrs Burt-Thwaites had originally been approached by the claimant with a view to considering whether to instruct her as an expert on its behalf, and she had received (in emails and in conversation) a volume of information with both sides accepted was privileged.  She declined to act, relying on a diary clash.  Once instructed by the Defendant some time later, Mrs Burt-Thwaites offered an undertaking that all communication with the Claimant should remain confidential, but this was not enough for the Claimant.
142. In Prince Jefri Bolkiah v KPMG [1999] AC 222, the House of Lords had held that solicitors in possession of privileged and confidential information belong to one party could not act for the other side unless they satisfied a very stringent test that there be no risk of disclosure.  But Mann J held that the analogy with the solicitors in Bolkiah was inapt.  
143. Unlike the solicitor in Bolkiah, Mrs Burt-Thwaites had not actually been retained to act; many persons other than solicitors come into contact with privileged information, but do not thereby come under the same sorts of duties as are owed by solicitors; and in any event, most of the information provided to Mrs Burt-Thwaites was “fundamentally uninteresting” to the defendants (who had not actually seen it when the decision was handed down), was already in the Defendant’s possession or was not connected with Mrs Burt-Thwaites’ role as an expert.  
144. Given that an undertaking had been offered, and given the views expressed by Mann J as to the relevance of the information, the Judge was satisfied that confidentiality and privilege could be maintained.  There is, ultimately, no property in a witness, and provided that confidentiality and privilege could be maintained and policed by the court by way of the undertaking, the defendants were free to instruct whichever expert they wanted.
145. On a subsidiary challenge, based on Mrs Burt-Thwaites’ role as a consultant with the defendant, Mann J was not persuaded that she lacked sufficient independence to act as an expert witness.  The irony, of course, was that the same complaint could have been made by the defendant is the Claimant had instructed her.  Be that as it may, as Mann J pointed out, there is no automatic bar to the employee of a party acting as its expert: Field v Leeds City Council [1999] CPLR 8337.  So, the Judge held at [52], “whether an expert is disqualified by reason of a connection with a party will depend on all the facts of the case, and not on single bright-line considerations such as whether or not he or she is already in some form of contractual relationship with the party who seeks to call that expert.  If the status of an employee does not automatically disqualify a person as an expert, then it is even clearer that, by itself, the status of consultant, providing limited functions for a limited part of the year, cannot automatically disqualify either.  A lot more than that would have to be established.”  
146. Mann J looked carefully into the extent and nature of the expert’s consultancy role, and concluded that it was very limited and related to matters which were far removed from those she would analyse as expert witness.  Mrs Burt-Thwaites was not disqualified from acting.  The claimant would have to cross-examine her at trial to challenge her independence.  
147. The conclusion that the objector should use the weapon of cross-examination rather than obtain a summary execution by way of disqualification was also drawn by HHJ Yelton (sitting as a Judge of the High Court) in Vickrage v Badger [2011] EWHC 1091 (QB), in which the Claimant’s expert report was seriously deficient in all-too-common ways: the expert had (i) sought to usurp the judge’s function by describing the using the word “negligence” to describe the Defendant’s conduct, (ii) sought to give “expert” evidence of matters of fact, and (iii) made assumptions of facts against the Defendant rather than analyse competing considerations.  Judge Yelton was influenced, it would seem, by the fear of causing further delays in the case, but ultimately as a matter of principle he concluded that these deficiencies were not so extreme as to require an order that the expert should be debarred.  They could be “cured”, or at least addressed, in what is likely to be penetrating cross-examination.  
148. Returning to where this round-up started, it may be of some comfort to Mr Vickrage (and any insurers) that, if his case is destroyed by an incompetent expert who crumbles under cross-examination because of a seriously defective report, he may now be able to turn his aim on the expert directly. 
Holly Doyle & Ross Fentem
Guildhall Chambers
 October 2011
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