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QOCS Rules Changes:

The Practical Implications

. Almost 10 years to the day from the Jackson reforms coming into effect, costs in

personal injury litigation are set to be overhauled once more. Although only effecting
modest changes in wording of CPR 44.14, the effects of the Civil Procedure
(Amendment) Rules 2023, s24 undoubtedly represent a significant shift in the balance

of power between claimants and defendants.

The Current Position (i.e., before 6 April 2023)

2.

3.

In order to fully appreciate the impact of the latest rule changes, the prevailing

position needs to be considered.

The present wording of CPR 44.14 is as follows:

(1) Subject to rules 44.15 and 44.16, orders for costs made against a claimant may be
enforced without the permission of the court but only to the extent that the aggregate
amount in money terms of such orders does not exceed the aggregate amount in

money terms of any orders for damages and interest made in favour of the claimant.

(2) Orders for costs made against a claimant may only be enforced after the

proceedings have been concluded and the costs have been assessed or agreed.

(3) An order for costs which is enforced only to the extent permitted by paragraph (1)
shall not be treated as an unsatisfied or outstanding judgment for the purposes of

any court record.
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4. This wording is supplemented/explained by the following key cases. | have set out in

brief the basic principles to be derived therefrom:

(a) Cartwright v Venduct Engineering [2018] EWCA Civ 1654

“Orders for damages and interest” is construed narrowly. It does not include
settlement by way of e.g., Part 36 or Tomlin order, where no court order for
damages is made. In the case of a Tomlin order, the damages would be contained

in a schedule which, although enforceable by the court, is curial.

(b) Ho v Adelekun [2021] UKSC 43

Offsetting of costs is enforcement against a claimant’s costs. Accordingly, it is
precluded by CPR 44.14(1) which allows for enforcement only against orders for

damages and interest.

(c) PME v The Scout Association [2023] EWHC 158 (SCCO)

A defendant cannot recover the costs of costs proceedings arising from a settled
personal injury claim. Those costs would need to be enforced against an order for

damages and interest, which would not exist.

5. It is perhaps unsurprising that each of Cartwright, Ho, and PME have rather more
detailed reasoning than is set out above. However, the combined practical effect in
broad terms is that, if a personal injury matter is settled, it is virtually impossible for

a defendant to recover any costs. However, that is all about to change...
The New Rules
6. From 6 April 2023, the wording of CPR 44.14 will be as follows:

(1) Subject to rules 44.15 and 44.16, orders for costs made against a claimant may be
enforced without the permission of the court but only to the extent that the aggregate
amount in money terms of such orders does not exceed the aggregate amount in

money terms of any orders for, damages or agreements to pay or settle a claim

for, damages, costs and interest made in favour of the claimant.
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(2) For the purposes of this Section, orders for costs includes orders for costs

deemed to have been made (either against the claimant or in favour of the

claimant) as set out in rule 44.9.

(2) (3) Orders for costs made against a claimant may only be enforced after the

proceedings have been concluded and the costs have been assessed or agreed.

(4) Where enforcement is permitted against any order for costs made in favour

of the claimant, rule 44.12 applies.

3) (5) An order for costs which is enforced only to the extent permitted by paragraph
(1) shall not be treated as an unsatisfied or outstanding judgment for the purposes of

any court record.

7. These changes will not have retrospective action, such that any claim issued on or
before 5 April 2023 will still be governed by existing rules. However, note the claim
must have been issued by the Court Office. The exception carved out for the

Limitation Act 1980 regarding date of receipt by the Court Office does not apply.

So, what difference does this make?

8. The amended Paragraph (1) is a direct response to, and reversal of, Cartwright. The
explicit reference to “agreements to pay or settle a claim” will allow defendants to
enforce costs orders in their favour against sums due to a claimant by way of e.g., Part

36.

9. However, Paragraph (1) goes beyond Cartwright and substantially expands the pool
of funds against which a defendant may enforce to include a claimant's costs. In
combination with Paragraph (4), this might be thought of as a reversal of Ho.
Enforcement against a claimant’s costs and offsetting against a claimant’s costs are

now both explicitly allowed.

10. It must be noted that Paragraph (4) feels somewhat unnecessary. The conclusion from
Ho was that offsetting costs amounted to enforcement against costs, and paragraph (1)
now explicitly allows for enforcement against costs. Accordingly, Paragraph (1) would

seem to allow for offsetting of costs without need for recourse to Paragraph (4) at all.
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11.

Finally, Paragraph (2) allows that orders for costs include deemed orders as defined by
CPR 44.19. The most relevant of these being the deemed order in favour of a claimant

where a claim settles by way of Part 36.

How will this affect everyday litigation?

12.

13.

14.

The most obvious impact of the revision to QOCS is that defendants’ Part 36 offers will

have more bite:

(a) If such an offer is now accepted outside of the relevant period, a defendant’s costs
incurred from the end of that relevant period will be enforceable. Claimants are going

to need to be in a position to sensibly quantify at the earliest possible opportunity.

(b) Any costs order in a defendant’s favour arising from interlocutory hearings will now
be enforceable. Claimants are going to need to give proper thought to whether or not
they should make/resist any applications, and their general conduct of claims will be

of increased importance.

(c) Claimants will now be liable for the costs orders made in favour of a defendant arising

out of post-settlement costs proceedings.

|II

It is now entirely possible that a “successful” claimant could walk away with nothing to

show for it.

Of course, the added bite of defendant Part 36 offers will come into play even before such
offers are made. In multi-defendant litigation, settlement against one defendant cannot
now be followed by the swift and carefree discontinuance of a claim against another. The
same would give rise to a deemed order for costs in favour of the discontinued
defendant.” Moreso than ever, real thought needs to be given to whether a particular

defendant should be included in any claim.

Claimants might be concerned about defendants making early, opportunistic Part 36
offers, but such concerns are unlikely to be justified. CPR 36.17 already allows for such
situations by giving the court discretion as to whether the ordinary costs

consequences flowing from an unaccepted offer would be unjust. CPR 36.17(5)I

! See CPR 38.6

Guildhall Chambers, 5-8 Broad Street, Bristol BS1 2HW |www.guildhallchambers.co.uk | 0117 9309000 | 16.03.23



15.

16.

emphasises that one factor to consider when deciding if costs consequences are

unjust is the information available to the parties when the offer was made.

Further, and where appropriate, a claimant could apply to the court for a stay. This

was recommended by Lambert ) in Campbell v Ministry of Defence.? Whilst this would

not prevent the claimant accruing further costs which would potentially be

unrecoverable, it would prevent the defendant from doing so.

Finally, it was one of the stated purposes of the Jackson reforms to encourage
reasonable early settlement. If a defendant is able to formulate a competitive offer in
early course, it should be within the gift of the claimant to assess that offer and the

risks inherent in accepting or refusing it.

Should claimants not just issue everything now?

17.

18.

19.

20.

Yes and no.

There is no doubt that the new rules are more favourable to defendants, and
conversely less favourable to claimants, than the old rules. So, where practicable, a

claimant would be well advised to issue in advance of the 6 April 2023 deadline.

However, | would sound a note of caution to claimants and issue a rallying call to
defendants. A claimant will need to be in a position to serve their claim within 4
months of issue. Courts are unlikely to look kindly on claimants issuing solely for the
purpose of placing themselves within the old QOCS rules and, accordingly, are unlikely
to be willing to grant general stays or extensions without good reason (e.g., issue for

limitation purposes).

Because failure to serve a claim form is an issue of jurisdiction, it seems the height of
any punishment for an unscrupulous claimant would be the need to pay the issue fee
twice (assuming the initial claim lapses and the claimant then re-issues their claim
when appropriate to do so). However, one could foresee two branches of satellite

litigation which might lead to a greater costs liability:

2[2019] EWHC 2121 (QB)
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21.

(a) First, a defendant might seek to argue that premature issue of a claim amounts to
an abuse of court process. If successful, the claim would be struck out and QOCS

disapplied pursuant to CPR44.15(b).

(b) Secondly, where a defendant had not caught wind of the issued claim until further
down the line, they might seek to enforce their costs of the initial unserved claim

against a claimant’s proceeds of a subsequent successful claim.

Of course, even if successful, both of these might prove pyrrhic victories for
defendants. It would seem the sensible and logical outcome that a defendant is
awarded only the costs of any application. Any other costs incurred in the
lapsed/struck out claim presumably would have been incurred in any event in

defending a correctly issued claim.

Tomlin Orders

22.

23.

Although the revised paragraph (1) has likely been drafted so as to bring Tomlin
orders within its scope, it seems likely that this will be an area of conflict going

forwards.

The very nature of a Tomlin order is that the schedule is confidential to all bar the
contracting parties, including the court and any other defendants. Accordingly, in
order for any defendant not party to the Tomlin order to enforce their costs, they

would potentially need the court to order disclosure of the schedule.?

24.The confidential nature of a schedule was one of the practical issues considered in

Cartwright:

“48. ... First, a Tomlin order is often confidential. The normal practice is that a judge does
not see or approve the terms of a confidential schedule before making the order. Although
in certain cases, courts have ordered the disclosure to defendant B of a Tomlin order
agreed between the claimant and defendant A, this has been in particular circumstances

where justice has required it. So, for example, i’ L'Oreal SA & Others v eBay International

3 There is a potential workaround because, in order for a claimant’s costs against the settling party to be
assessed, they would need to be included in the order. By reason of the amendment to paragraph (1), a
defendant not party to the settlement could enforce against those costs.
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AG & Others [2008] EWHC B13 (Ch), Master Bragge ordered the disclosure of a Tomlin order,
because there was a possibility that the terms of the order released other defendants from
liability altogether. But in a case like this, where each defendant’s liability is several, not
joint, it may well be that a successful defendant with a costs order in its favour is not
entitled even to see the Tomlin order. If the QOWCS rules had intended the contrary, they

would have said so.” Per Coulson, LJ.

25. Particular attention should be drawn to the final two sentences of Coulson, LJ's
analysis. It is certainly arguable that, as now constructed, the QOCS rules provide no
more explicit permission for a court to require disclosure of a schedule to a Tomlin

order than they had previously.
Cartwright - Renewed Importance

26.1t is an often-overlooked part of the judgment from Cartwright that, prior to
determining whether a Part 36 offer/Tomlin order could be enforced against, Coulson,
LJ had to consider whether a successful D1 could enforce against damages paid to a

claimant by an unsuccessful D2. He concluded that they could.

27.To date, this conclusion has been largely immaterial. A claimant has had sufficient
protection from settlement that they need not particularly worry about multi-
defendant litigation. However, this judgment is now going to cause considerable

difficulty for claimants.

28. As much as the present rules generate absurdities in favour of claimants, it seems

that the new rules will do likewise in favour of defendants:

(@) Where defendants have several liability such that the claims against them could
stand alone, a successful defendant can recover their costs from the settlement
of a claim which seemingly has little to do with them. Indeed, it would seem

claimants will now be better off bringing individual claims against each defendant.

(b) Where defendants are truly alternatives (e.g., one or other of D1 and D2 will be
fully liable, but both cannot be liable), C's claim against D2 will be left in limbo if

D1 concedes liability part way through the claim.
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29.

30.

31.

In the second scenario, C would rightly be wary of discontinuing against D2. If they
did, there would be a deemed order for costs in favour of D2. Whilst the court can

order otherwise, it will generally only do so where:

(@) There has been a change of circumstances to which a claimant has not

contributed; and

(b) That change in circumstances has been brough about by the unreasonable

conduct of the defendant in whose favour there is the deemed order.

Whilst there has been one notable departure from the deemed order for exceptional

third party involvement (Arcadia Group Ltd v Telegraph Media Group Ltd*), it seems

unlikely that an offer of settlement by D1 would be seen as sufficiently exceptional.

D2 is unlikely to accept a drop-hands offer. They have been vindicated in their
assertion that they were not the at fault party and now, quire rightly, seek their costs

of defending the action.

The best solution would seem to be an order by consent that the claim as between C
and D2 is dismissed by consent with the issue of costs reserved. That way C could

argue for a Sanderson or Bullock order.

Litigation Funding

32.

33.

34.

As arule of thumb, claimants will almost certainly be having a greater amount of costs
enforced against them. Accordingly, ATE insurance is likely to be of increased

importance and, necessarily, premiums are going to increase.

For those claimants who do not put ATE in place, or are not advised to do so, solicitor-
client retainers are going to need to be watertight as to how adverse costs orders are

apportioned between costs and damages.

Regardless of whether there is an ATE policy, an absurd situation seems likely to arise

where a defendant is better off not contesting a claimant’s costs.

4[2019] EWHC 223 (QB)
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(a) Say a claimant accepts a Part 36 offer for £25,000. At expiry of the relevant period,
her costs bill was £25,000 (i.e., £50,000 total).

(b) If the defendant has incurred costs of £50,000 or more since expiry of the relevant

period, there will be no incentive for them to challenge the claimant's bill because:
(i) They would be reducing the pot against which they could enforce; and
(ii) They would potentially have to pay the costs of any costs proceedings.

35. Where the claimant has an ATE policy that pays the defendant’s costs (or covers any
offset), and assuming a defendant does not challenge the claimant's costs for the
reasons given, it seems claimant solicitors could well recover costs above those

reasonable and proportionate. So, not all bad for claimants.

Final Observations

36. Whilst the above is intended to be a guide as to the likely application of the new QOCS
rules and possible issues to watch out for, the precise effect will almost certainly be

subject to litigation in short course. Watch this space!
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