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INTRODUCTION
1. Modern commerce is more interconnected and involves more secondary actors and participants than perhaps ever before. For the insolvency lawyer, concepts such as fraudulent trading and accessory liability should form part of the ordinary toolkit of case analysis as opposed to (as is sometimes the case) being treated as adventurous doctrines. 

2. In the last couple of years, fraudulent trading and dishonest assistance have been considered at the highest judicial level, which in turn has given rise to important developments. The time is therefore ripe to take stock of where we are currently, and as such, in this paper and the talk which it supports, we will discuss the more recent developments and share our practical guidance. 

3. Particular focus will be placed on how recent case law has impacted the viability of pursuing fraudulent trading claims against third parties/outsiders, in light of Bilta (UK) Ltd v Tradition Financial Services Ltd [2025] UKSC 18 and the decision of Leech J in Transworld Payment Solutions UK Limited v First Curacao International Bank NV [2025] EWHC 2480 (Ch). Further, from the dishonest assistance perspective, we will discuss the Supreme Court’s decision in Stevens v Hotel Portfolio II UK Ltd (In Liquidation) [2025] UKSC 28.

FRAUDULENT TRADING
Legislative History

4. In 1925, the Company Law Amendment Committee of 1925-26 recognised the practice of a person in control of a company who was also a floating charge holder ‘filling up’ his security by ordering goods on credit whilst knowing the company was on the verge of liquidation. The committee recommended inter alia that the perpetrators be subject to unlimited personal liability and that this form of trading carried out by directors should be a criminal offence. 

5. Those recommendations resulted in the earliest legislative expression of fraudulent trading, which was section 75 of the Companies Act 1928. 

6. Section 75 of the Companies Act 1928 subsequently became section 275 of the Companies Act 1929 which provided (in so far as relevant)

“275. — (1) If in the course of the winding up of a company it appears that any business of the company has been carried on with intent to defraud creditors of the company or creditors of any other person or for any fraudulent purpose, the court, on the application of the official receiver, or the liquidator or any creditor or contributory of the company, may, if it thinks proper so to do, declare that any of the directors, whether past or present, of the company who were knowingly parties to the carrying on of the business in manner aforesaid shall be personally responsible, without any limitation of liability, for all or any of the debts or other liabilities of the company as the court may direct. 
…
(3)  Where any business of a company is carried on with such intent or for such purpose as is mentioned in subsection (1) of this section, every director of the company who was knowingly a party to the carrying on of the business in manner aforesaid, shall be liable on conviction on indictment to imprisonment for a term not exceeding one year.”

7. Section 275 was then amended by the Companies Act 1947 so that the word ‘directors’ appearing in s.275(1) Companies Act 1929 was replaced with the word ‘persons’. The resulting provision was s.101(1) Companies Act 1947, which very shortly became section 332 of the Companies Act 1948. Those amendments came about pursuant to the recommendations of the report of the committee on Company Law Amendment, the Cohen Committee in June 1945, whereby the committee said: 
"We think that the subsections should be extended so as to apply not only to directors but also to other persons who were knowingly parties to the frauds.”

8. Section 332 of the Companies Act 1948 (“the 1948 Act”) then went on to say: 
“If in the course of the winding up of a company it appears that any business of the company has been carried on with intent to defraud creditors of the company or creditors of any other person or for any fraudulent purpose, the court, on the application of the official receiver, or the liquidator or any creditor or contributory of the company, may, if it thinks proper so to do, declare that any persons who were knowingly parties to the carrying on of the business in manner aforesaid shall be personally responsible, without any limitation of liability, for all or any of the debts or other liabilities of the company as the court may direct.”

9. There then came the Companies Act 1985 (“the 1985 Act”) pursuant to which the criminal and civil aspects of section 332 of the 1948 Act were divided. Section 458 of the 1985 Act concerned the criminal offence, whereas section 630 concerned the civil offence. 

10. In the Cork Report (which was the precursor to the Insolvency Act 1986 (“IA”), the Insolvency Law and Practice Review Committee recommended subsuming the civil offence of fraudulent trading into the new law of wrongful trading. However, Parliament ultimately decided to retain the existing civil offence and create a new cause of action in respect of wrongful trading. 

11. The civil and criminal offences remain divided; the criminal offence can be found in section 993 of the Companies Act 2006 (“CA 2006”) whereas the civil offence can be found in s.213 IA, where it remains to this day.[footnoteRef:1] [1:  For a more detailed analysis of the legislative origins of s.213 IA, see David Foxton QC: Accessory liability and section 213 Insolvency Act 1986 [2018] JBL 324 and Tradition Financial Services Ltd v Bilta (UK) Ltd [2023] EWCA Civ 112; [2023] Ch 343 at [35]-[46].] 


12. Finally, with effect from 1 October 2015, a new s.246ZA was inserted into the IA (by s.117 of the Small Business, Enterprise and Employment Act 2015) permitting administrators to bring a claim for fraudulent trading. 

Constituent Elements
13. Section 213 IA is headed “fraudulent trading” and provides as follows:
“(1) If in the course of the winding up of a company it appears that any business of the company has been carried on with intent to defraud creditors of the company or creditors of any other person, or for any fraudulent purpose, the following has effect.
(2) The court, on the application of the liquidator may declare that any persons who were knowingly parties to the carrying on of the business in the manner above-mentioned are to be liable to make such contributions (if any) to the company’s assets as the court thinks proper.”

14. Section 246ZA IA (which applies in administration) is in materially the same terms. 

15. As Patten J (as he then was) identified in Morris v State Bank of India [2003] BCC 635 at [11], there are three key elements which need to be established:

15.1. the business of the company in liquidation has been carried on with intent to defraud the creditors of the company or for any other fraudulent purpose;
15.2. the defendant sought to be made liable participated in the carrying on of the business of the company in that manner; and 
15.3. the defendant did so knowingly (i.e. with knowledge that the transactions it was participating in were intended to defraud the creditors of the company or were in some other way fraudulent). 


Carrying on Business
16. For the purposes of s.213 IA, a distinction falls to be drawn between a company’s business being carried on with intent to defraud creditors or for any fraudulent purpose (which is squarely within the ambit of the section) and incidental frauds being committed in the course of a legitimate business (which is not) (Tradition Financial Services Ltd v Bilta (UK) Ltd [2023] EWCA Civ 112 at [112]). The distinction is easy to state but harder to explain. In essence, fraudulent trading requires the fraud to be the business[footnoteRef:2]. Accordingly, it will be necessary for the court to conduct a careful factual inquiry to ascertain the precise nature of the company’s business. Thus, as Edwin Johnson J posited in Harrington & Charles Trading Co Ltd v Mehta [2022] EWHC 2960 (Ch) at [359] (in the context of an application for the continuation of a worldwide freezing injunction): [2:  David Foxton QC: Accessory liability and section 213 Insolvency Act 1986 [2018] JBL 324] 


“Were the Claimant Companies engaged in legitimate business activities, in the course of which they happened to be used as vehicles for the Alleged Fraud? Can it be said that the business of the Claimant Companies was to engage in the Alleged Fraud? These are related questions which are also fact sensitive questions, for trial.”

17. Examples of cases in which the court has found that a company’s business has been carried on with intent to defraud creditors or for a fraudulent purpose include:

17.1. participating in missing-trader intra-community (“MTIC”) fraud (Re JD Group Ltd [2022] EWHC 202 (Ch); Re Phoenix Tech Ltd [2024] EWHC 1130 (Ch); Bilta (UK) Ltd (in liq.) v Tradition Financial Services Ltd [2025] UKSC 18); Transworld Payment Solutions UK Limited v First Curacao International Bank NV [2025] EWHC 2480 (Ch));
17.2. manipulating account balances to conceal losses (Bank of India v Morris [2005] EWCA Civ 693; [2005] BCC 739);
17.3. [bookmark: para1566]raising monies from retail investors through systematic and fundamental misrepresentations, operating a Ponzi scheme and  misappropriating the funds invested by bondholders (London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch));
17.4. applying for and obtaining bounce back loans by making material misrepresentations (Kieran Bourne & Tunluk Limited v Tunaru (unreported, 21 March 2025[footnoteRef:3]); [3:  This was a decision of District Judge Shorthouse sitting in the County Court in Birmingham. The Judge concluded that the conduct of the defendant director (who was debarred from defending the claims against him) in causing the company to fraudulently obtain bounce back loans and a Coronavirus Job Retention Scheme grant was dishonest. However, he did not separately address the question of whether the company’s business had been carried on with intent to defraud. In the author’s view, this case was wrongly decided since the frauds in question appear to have been incidental to the company’s trading business.] 

17.5. incurring credit without an honest belief that the debts would be discharged when they fell due or a short time thereafter (Re William C Leitch Bros Ltd [1932] 2 Ch 71; R v Grantham [1984] 1 QB 675;  Re Webuyanyscrapmetal.com Limited (unreported, 20 March 2025)); Stacks Living Ltd v Shergill [2025] EWHC 9 (Ch); [2025] BCC 309);
17.6. selling counterfeit designer clothes (Tradition Financial Services Ltd v Bilta (UK) Ltd & Ors [2023] EWCA Civ 112 at [93]).


18. In contrast, take for instance the example given by Murray J in, Re Murray-Watson Ltd Unreported (6 April 1977) who said of s.332 of the 1948 Act that it:

 “is aimed at the carrying on of a business … and not at the execution of individual transactions in the course of carrying on that business. I do not think that the words ‘carried on’ can be treated as synonymous with ‘carried out’, nor can I read the words ‘any business’ as synonymous with ‘any transaction or dealing’. The director of a company dealing in second-hand motor cars who wilfully misrepresents the age and capabilities of a vehicle is, no doubt, a fraudulent rascal but I do not think that he can be said to be carrying on the company’s business for a fraudulent purpose, although no doubt he carries out a particular business transaction in a fraudulent manner”. 

19. It is of course possible for a company to be carrying on business with intend to defraud creditors where only one creditor has been defrauded: see Re Gerald Cooper Chemicals Ltd (in liq.) [1978] Ch 262 in which Templeman J held: 

“If a mail order company advertises goods and solicits deposits with no intention of supplying the goods or of returning the money, and, if one hundred customers in response to the advertisement pay over £100,000, the business of the company is plainly being carried on with intent to defraud creditors. If the company, as in the present case, solicits and obtains an advance of £100,000 from one customer, the position is no different.”

20. [bookmark: para93]However,  it does not necessarily follow that this is the case whenever a fraud on a creditor is perpetrated in the course of carrying on business. For example, in Morphitis v Bernasconi [2002] EWCA Civ 289; [2003] Ch 552, an insolvent haulage company took steps to prevent its landlord from presenting a winding up petition (including making a misleading promise to pay) whilst it continued to trade pending the implementation of a scheme to transfer its business to a phoenix operation. The Court of Appeal held that the company had not carried on business with intent to defraud the landlord but, rather, to protect its directors from penalties under s.216 IA.

21. In practice, the court will consider whether there is continued action by a company which amounts to fraudulent or dishonest activity. Where essentially the fraud is insolubly bound up with the company’s business operations and/or model, there is unlikely to be complex and refined debate about the distinction between a fraudulent business and a fraudulent transaction carried out in the course of a business. 
Intent to defraud creditors
22. An intent to defraud has not been statutorily defined or delimited (London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch) at [1537]). It requires actual dishonesty, involving, by reference to current notions of fair trading among commercial people, real moral blame (Bernasconi v Nicholas Bennett & Co [2000] BPIR 8 at [13]-[14]). The same is true in respect of fraudulent purpose (Re Patrick & Lyon Ltd [1933] Ch 786 at 790).

23. The section is not confined to an intent to defraud actual creditors and can include potential creditors (R v Kemp [1988] QB 645 at 655), although see paragraph 33 below.

24. For the purposes of the test, it must be shown that the relevant person either subjectively intended to defraud creditors or was recklessly indifferent as to whether or not creditors were defrauded (Bernasconi v Nicholas Bennett & Co [2000] BPIR 8 at [14]).

25. Although the test is subjective, objective considerations remain relevant. A respondent’s subjective view may be so (objectively) unreasonable that a court would be unprepared to accept it was genuinely held (see Doyle, Keay and Curl: Annotated Insolvency Legislation – Fraudulent Trading). 

26. Moreover, proving dishonesty involves an objective test as the court will apply the two-stage test in Ivey v Genting Casinos (UK) Ltd t/a Crockfords Club [2017] UKSC 67 at [74] (as applied by ICC Judge Greenwood in Stacks Living Ltd v Shergill [2025] EWHC 9 (Ch) at [19]) whereby the court must:

“ascertain' (subjectively) the actual state of the individual's knowledge or belief as to the facts. The reasonableness or otherwise of his belief as a matter of evidence (often in practice determinative) going to whether he held the belief, but it is not an additional requirement that his belief must be reasonable; the question is whether it is genuinely held. Once the respondent's actual state of mind as to knowledge or belief is established, the question as to whether their conduct was honest or dishonest is ascertained by going to the second stage, namely determining, by applying the standards of ordinary decent people. 'There is no requirement that the defendant must appreciate that what he has done is, by those standards, dishonest.”


27. A company will have the requisite intent if it incurs credit with the knowledge that there is a substantial risk that the creditor will not be repaid when the debt falls due or shortly thereafter ((Re William C Leitch Bros Ltd [1932] 2 Ch 71; R v Grantham [1984] 1 QB 675;  Re Webuyanyscrapmetal.com Limited (unreported, 20 March 2025)).
Fraudulent Purpose
28. This is an expression which should be construed widely (see R v Kemp [1988] QB 645 at 650; London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch) at [1541]) and many of the principles applicable above, namely those at paragraphs 22-27 above will also apply here. 
Practical Examples – Intent To Defraud/ Fraudulent Purpose
29. The editors of Arlidge and Parry on Fraud (6th Ed) identify three categories which constitute carrying on business with intent to defraud creditors: 

29.1.  putting the trader’s existing creditors at risk of not being paid;
29.2.  causing people who are not his existing creditors to become his creditors at a time when he is, or is likely to become, insolvent; and
29.3. doing things which give rise to causes of action sounding in damages against him in favour of people who are not his existing creditors.

30. In respect of category 1, a director may be guilty of fraudulent trading if “he deliberately trades in such a way as to dissipate the company’s assets for inadequate consideration so that the company’s creditors cannot be paid”, see Arlidge and Parry on Fraud (6th Ed) at (21-026). 

31. As regards category 2:

31.1.  as aforementioned,  if a director obtains credit ‘when he knows there is no good reason for thinking funds will become available to pay the debt when it becomes due or shortly thereafter’, he will be liable for fraudulent trading, Re Grantham [1984] 1 QB 675.

31.2. A more recent example of intent to defraud was in Re Webuyanyscrapmetal.com limited (In Liquidation) (unreported) 20 March 2025. Essentially, the directors of a scrap metal business continued to trade the company and thereby caused it to incur further liabilities to HMRC in circumstances where there was no good reason for thinking that funds would become available to settle the debt owed to HMRC. In this case, the directors (although debarred from defending the application) had suggested that they believed a claim against Transport For London (“TFL”) would provide sufficient compensation to settle the debt owed to HMRC. This was flatly rejected for reasons which included: (i) a claim against TFL was not issued until after the company entered liquidation and (ii) the initial claim was rejected in its entirety such that there was no reason for thinking that  TFL would pay without a fight or quickly, if at all.

32. This may be contrasted with the decision in Re Vining Sparks Ltd [2019] EWHC 2885 (Ch) at [195] whereby ICC Judge Jones held that: (i) the operation of an employee benefit trust scheme in that case did not involve dishonesty (because the directors had relied and acted on professional advice that the scheme was effective and lawful) and therefore did not meet the criteria under s.213 IA; and (ii) even if use of Scheme was fraudulent, it probably would not have amounted to fraudulent trading because “[t]his would have been how the business was carried out not carried on”. 

33. As regards category 3, R v Seillon [1982] Crim. L.R. 676, is used as authority for the proposition that fraudulent trading can also be perpetrated against potential creditors, i.e customers. However, the proposition is questionable as commentators have observed, see Arlidge and Parry on Fraud (6th Ed).
Knowingly party to the carrying on of business?
34. It is logical to first consider the scope of who can be liable for fraudulent trading before considering what their state of mind needs to be in order to be attract liability. 

35. On numerous occasions the question has arisen as to whether ‘outsiders’ can be liable for fraudulent trading. In other words, whether liability for fraudulent trading is limited to those who have been involved in the management of the company, i.e directors, or whether it extends to individuals and entities who simply deal with the company. 

36. In short, outsiders can be liable for fraudulent trading, as the Supreme Court most recently confirmed in Bilta (UK) Ltd (in liq.) v Tradition Financial Services Ltd [2025] UKSC 18. This was the natural outcome of a growing list of cases which had held as such. 

37. In Re Gerald Cooper Chemicals Ltd [1978] 2 WLR 866, the rationale was expressed using a colourful example: ‘but a man who warms himself with the fire of fraud cannot complain if he is singed’. 

38. In Re BCCI; Banque Arabe Internationale D'Investissement SA v Morris [2001] 1 BCLC 263, the court cited Cooper with approval and gave a number of reasons for finding that, conceptually, outsiders can be liable for fraudulent trading. In short, those reasons included: 

38.1. the language of s.213 IA, namely, ‘parties to the carrying on of the business’ was held to be a more natural reference to people who are not employed by the company at all, but instead, to those who are third parties;
38.2. the wording of s.213 IA is wider than its preceding provision, s.212 IA, the latter of which focuses on ‘a person who has been concerned or has taken part in the promotion, formation or management of the company’. Accordingly, if fraudulent trading did not apply to outsiders, it would mean that the much wider words of section 213(2) IA would have the same effect as what appear to be the narrower words of section 212(1)(c) IA;
38.3. the legislative history as traversed above supported the idea that fraudulent trading was not limited to directors. 


39. In Bilta v Natwest Markets plc [2020] EWHC 546 (Ch), Snowden J (as he then was) concluded that:

“In my judgment, these statements of principle from Bank of India v. Morris stand as clear Court of Appeal authority for the proposition that liability under section 213 is not limited to those who have been involved in the management of the company whose business has been carried on with intent to defraud, but potentially extends to outsiders who simply deal with the company.”

40. In Bilta (UK) Ltd v Tradition Financial Services Ltd [2022] EWHC 723 (Ch) Marcus Smith J after reviewing the relevant authorities held: 

“It seems to me that I am faced with a series of highly persuasive decisions in favour of the wide reading of section 213, from which I should depart only if I am satisfied they are clearly wrong, but that I am not in fact bound by precedent, given the concessions made by the parties in the Court of Appeal in Bank of India. I note in this regard that Snowden J appears to have reached a similar conclusion in [191] of Bilta v. NatWest, which I have quoted above.”

41. [bookmark: para1549]For a person to be a participant, some positive step on their behalf is required – inertia is insufficient (Re Maidstone Building Provisions Ltd [1971] 1 W.L.R. 1085). Accepting money which is known to have been procured by the fraudulent carrying on of business may be sufficient to constitute participation (Re Gerald Cooper Chemicals Limited (in Liquidation) [1978] 1 Ch 262 at [68]; London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch) at [1549]).

42. [bookmark: para1548]A person may participate in the fraudulent trading by means of a transaction which is not itself fraudulent or deceitful, but which is known to the participant to be part of the process by which a company carries on fraudulent trading: see Bilta (UK) Limited (in liquidation) [2020] EWHC 546 (Ch) at [170] and [192]; London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch) at [1548]).

43. The respondent must be party to the carrying on of the fraudulent business and not simply a party to the fraud (Tradition Financial Services Ltd v Bilta (UK) Ltd [2023] EWCA Civ 112, [2023] 1 BCLC 667 at [93]). In practice, this is unlikely to be a matter of much controversy – if the business is insolubly bound up with the fraud, party to the fraud will usually equate to being party to the carrying on of the fraudulent business. 

44. An employee of the company who is merely carrying out orders does not fall within  s.213(2) IA. However, “somebody who orchestrates, organises or can seize of the business concerned does fall within the section” (Re Bank of Credit and Commerce International SA; Banque Arabe Internationale d'Investissement SA v Morris and others [2001] 1 BCLC 263 at 273). A useful example might be to consider a junior accounts clerk say as compared to a senior operations manager, though even then it is ultimately a question of fact governed by the section above in quotations. 

45. Moreover, a company cannot seek to escape liability by limiting attribution of knowledge to the board. On the other hand, there are instances where it would be inappropriate to attribute an agent’s knowledge to a company: Bank of India v Morris [2005] BPIR 1067 at 1098 [129-130]


“[129] We would summarise our conclusions on the issue of attribution as follows. First, the proper approach to the question of attribution in this case turns on the construction and purpose of s 213. Secondly, the severing of criminal and civil liability for fraudulent trading means that there is no question of any conclusion, in principle or on particular facts, as to civil liability affecting the basis on which criminal liability is assessed. Thirdly, the wording of, and policy behind, s 213 indicate that it would be inappropriate, in the case of a company, to limit attribution for its purposes to the board, or those specifically authorised by a resolution of the board. To limit it in such a way would be to ignore reality, and risk emasculating the effect of the provision. In other words, 'insistence on the primary rules of attribution would in practice defeat [the legislative] intention', to quote from Lord Hoffmann in Meridian. Fourthly, it would be wrong, on the other hand, to attribute to a company the knowledge of any agent irrespective of the particular facts. To do so would risk obvious injustice to a company which had acted not only in good faith, but also with scrupulous care; that would not accord with the purpose of s 213.

[130] Fifthly, it therefore must to some extent depend on the facts of each particular case whether an agent's knowledge should be attributed to the company for the purposes of s 213, where the circumstances are such that there would be no attribution on the application of the primary rules. We are of the view that it must typically depend on factors such as these. The agent's importance or seniority in the hierarchy of the company: the more senior he is, the easier it is to attribute. His significance and freedom to act in the context of the particular transaction: the more it is 'his' transaction, and the more he is effectively left to get on with it by the board, the easier it is to attribute. The degree to which the board is informed, and the extent to which it can be said that it was, in the broadest sense, put on inquiry: the greater the grounds for suspicion or even concern or questioning, the easier it is to attribute, if questions were not raised or answers were too easily accepted by the board.”

46. In terms of the state of mind of the outsider participant, it does not need to be shown that the participant knew that a fraud was being carried out or that the outsider had details of the fraud (Transworld Payment Solutions UK Limited v First Curaçao International Bank N.V. & Anor [2025] EWHC 2480 (Ch)). 

47. [bookmark: para1552][bookmark: para1554]Blind-eye knowledge is sufficient, namely shutting one’s eyes to the obvious or a suspicion (well-grounded and targeted) that a fraud exists and deliberately deciding to confirm whether that it does exist (Re BCCI; Morris v State Bank of India [2004] 2 BCLC 236; Stanford International Bank Ltd (in liquidation) v HSBC Bank plc [2021] EWCA Civ 535). It is enough that the participant had relevant knowledge that their conduct was connected with a fraud. Where a participant assists in a fraud, such as by making arrangements which are known to conceal what is happening from a third party, the participant takes the risk that he or she is part of a fraud, the details of which they do not know (see HMRC v Livewire Telecom Limited [2009] EWHC 15 (Ch) at [103]; JD Group Limited [2023] EWHC 775 (Ch); London Capital & Finance plc v Thomson [2024] EWHC 2894 (Ch) at [1552]-[1554]; Transworld Payment Solutions UK Limited v First Curaçao International Bank N.V. & Anor [2025] EWHC 2480 (Ch) at [585]). 

48. In order to be liable, a party must have the relevant knowledge contemporaneously with the participation or the assistance (Re BCCI; Morris v Bank of India [2004] 2 BCLC 236).

49. In Jetivia SA v Bilta (UK) Limited [2015] UKSC 23; [2016] AC 1, the Supreme Court confirmed that s.213 IA has extraterritorial effect.

Hypothetical Examples
50. Examples in which a party may be able to pursue an outsider under s.213 IA are as follows: 

50.1. A commercial landlord has an empty office building and will be charged business rates. He engages the services of a company which promotes and assists with business rate avoidance schemes (“A”). A assists the landlord with incorporating a shell company (“B”). B then takes a lease of the building for a nominal rent. B leaves boxes of snails in the office building so it can claim agricultural exemptions from business rates. It may be possible to pursue: (i) the scheme promoter; and (ii) the landlord. Particularly if the scheme promoter is actively dealing with correspondence from the local authority. 

50.2. Company A carries on business in skip hire. It continually raises ‘fresh air’ invoices with multiple factoring companies. Multiple shell companies with directors who are well aware of A’s practices, sign off on the non-existent work to make it appear legitimate in returns for a share of the monies. In this example, the directors of the shell companies may be viable targets. 

50.3. Company A is a travel company which regularly takes deposits for holidays it can’t deliver. B, a marketing company (and which knows about A’s insolvency) continues to run advertising campaigns to boost advance bookings and deposits, receiving commission. 

Case Example
51. So much for theory. The judgment of Leech J in Transworld Payment Solutions UK Limited v First Curaçao International Bank N.V. [2025] EWHC 2480 (Ch) however demonstrates an example in which outsiders were not held to be liable for knowingly participating in a business carried on with intent to defraud creditors. The judgement is enormous, so a full recitation of the facts is beyond the scope of this paper. In summary: 

51.1. Transworld Payment Solutions UK Ltd (“TWPS”) entered liquidation in September 2014. The liquidator was Mr Stephen Hunt (“the Liquidator”), who was also the liquidator of 10 of 19 companies which participated in carousel fraud (“the MTIC Companies”). 

51.2.  The Claimants brought three section 213 IA claims: (i) first, against TWPS for knowingly participating in the business of the MTIC Companies (i.e MTIC Fraud) ; (ii) secondly, against First Curacao International Bank N.V (“FCIB”) for knowingly participating in the business of TWPS; and (iii) against Mr Deuss (who was a ‘Supervisory Director’ of FCIB and alleged to be a de facto/shadow director of TWPS) for knowingly participating in the business of TWPS. 

51.3. In essence, the factual basis underpinning the s.213 IA claims were: (i) FCIB provided its banking services to the MTIC Companies and used TWPS to market those services; (ii) TWPS solicited customers in the Telecommunications and Computer sector, performed KYC checks for customers when they applied for an account and assumed responsibility for FCIB’s AML obligations; and (iii) Mr Deuss allegedly dishonestly incorporated FCIB to pretend it was an offshore bank and used FCIB and TWPS to create or facilitate the creation of a network of companies engaged in MTIC fraud. 

52. In summary: 

52.1. The court held that the majority of the MTIC Companies were carrying on business to defraud HMRC through their perpetration of MTIC fraud. 

52.2. The court dismissed the allegation that TWPS was a party to the carrying on of the MTIC Companies’ business on the footing that: (i) introducing each MTIC Company to FCIB, certifying documents or providing letters of good standing or making visits to their premises and completing site visit reports was not sufficient to amount to participation; and (ii) there was no contractual relationship as between the MTIC Companies and TWPS, less still any evidence that the TWPS marketers were involved in the trades giving rise to the VAT claims. In short, TWPS had insufficient involvement in the activities of the MTIC Companies.

52.3. Further, Mr Deuss was held not to have known that the MTIC Companies were carrying on business with intent to defraud HMRC or turn a blind eye to them doing so and, in any event, was not a de facto or shadow director of TWPS (such that his state of mind could not be attributed to TWPS in any event) .
Practical Takeaways
53. Pursuing fraudulent trading claims as against outsiders is viable. However, there does need to be identified clear involvement in a meaningful way. In Transworld, the court accepted that it would be possible for an introducer to be held liable, even if the only active steps taken were innocent ones – this however would surely be on the basis that the introducer’s state of mind was dishonest. 

54. Take for instance a consultant who introduces UK companies to overseas mobile phone suppliers by making introductions, arranging meetings, assisting the companies to open trade accounts etc. If he recognises a pattern of carousel fraud - say, for instance, the companies he introduced collapse after 3-6 months with huge VAT liabilities - but continues to introduce newly formed companies, it is certainly arguable that his state of mind may be such that he is knowingly assisting the companies in their participation in carousel fraud. 

Remedies
55. [bookmark: para1560]Where a person is found liable for fraudulent trading, the court may order them to make such contributions to the company's assets as it thinks proper (s.213(2); s.246ZA(2) IA).

56. [bookmark: para1561]There must be a nexus between the loss caused to the company's creditors by the fraudulent trading and the contribution ordered: Morphitis v Bernasconi [2003] Ch 552, per Chadwick LJ at [53]. Thus, in Re JD Group Ltd [2022] EWHC 202 (Ch) (upheld on appeal [2023] EWHC 775 (Ch); [2023] BCC 748), where a director who caused a company to participate in MTIC fraud was found liable under both s.212 and s.213 IA, the court found that the quantum recoverable under each of those heads was different; under s.213 IA, quantum was assessed by reference to the loss suffered by HMRC (calculated by reference to unpaid output tax), whereas under s.212 IA it was assessed by reference to the loss to the company  (calculated by reference to irrecoverable input tax).

57. A starting point in determining the size of the contribution may be the loss caused to the company's creditors i.e. the net deficiency in the estate: see Re Tradestar Limited [2018] EWHC 3595 (Ch), per Fancourt J at [21].
 
58. In assessing what contribution to require from defendants liable under the section, the court may consider each defendant separately or may hold defendants liable on a joint and several basis: see Re Overnight Ltd [2010] BCC 796 at [30]-[32].


Limitation
59. By s.9 of the Limitation Act 1980, the limitation period for a fraudulent trading claim is six years from the date when the company enters administration or liquidation (as the case may be). Thus, in the case of compulsory liquidation, time will start to run on the making of the winding up order, notwithstanding that the liquidation is deemed to commence on the presentation of the winding up petition (Re Overnight Limited [2009] EWHC 601 (Ch); [2009] Bus LR 1141 at [22]-[24] Bilta (UK) Ltd v Tradition Financial Services Ltd [2025] UKSC 18 at [17]).

60. Thus, in Transworld Payment Solutions UK Limited v First Curaçao International Bank N.V. [2025] EWHC 2480 (Ch), s.213 claims which were issued more than 6 years after the companies entered liquidation were time-barred. 

Assignment
61. Since 1 October 2015, it has been possible for a liquidator or administrator to assign a fraudulent trading claim (by s.246ZD(2)(a) IA, reversing the position at common law: see Re Oasis Merchandising Services Ltd [1998] Ch 170).

Proceeds
62. The proceeds of a fraudulent trading claim fall into the general assets in the hands of the liquidator or administrator and are not caught by any floating charge (s.176ZB(3)(a) IA).

DISHONEST ASSISTANCE
63. The editors of Lewin on Trusts (20th Ed) at 43-014 summarise the liability requirements of for dishonest assistance as follows: 

“(1) There is a trust. 
(2) There is a breach of trust by the trustee of that trust.
(3) The defendant induces or assists that breach of trust.
(4) The defendant does so dishonestly.”

64. Dishonest assistance gives rise to a personal equitable remedy, namely an equitable obligation to account (in other words pay) the relevant beneficiary (Lewin on Trusts (20th Ed) at 43-015).

65. It is the third and fourth aspect which warrant discussion. 

66. There must be assistance or inducement. This requires conduct which in fact assists the perpetration of the act which is a breach of trust (Lewin on Trusts (20th Ed) at 43-032 and 43-033). 

67. [bookmark: para60]The assistance must be more than minimal and must enable the breach to be committed. There is no requirement that the assistance must inevitably have the consequence that a loss is suffered (Lewin on Trusts (20th Ed) at 43-032 and 43-033).  

68. There is a de-minimis level – if a defendant’s conduct amounts to playing no more than a ‘minimal’ role in enabling the commission of the breach, there will be no liability. Whether something can be properly described as minimal will of course be a question of fact answerable by references to the breach itself and overall circumstances (Bilta v Natwest Markets plc [2020] EWHC 546 (Ch) at [161]-[163]). 

69. In terms of (4) proof of dishonesty will be assessed by the Ivey test set out above. This can include blind-eye knowledge, which in the dishonest assistance context can mean (per Leach J in Transworld at [70]):

[bookmark: para70]“Where the principal or beneficiary does not assert that the accessory knew that the trustee or agent was committing a breach of trust or breach of fiduciary [duty] but turned a blind eye to the wrongdoing, the principal must establish both that the accessory suspected that the fiduciary was engaged in wrongdoing and also that they made a conscious decision to look the other way and not to investigate.”

70. The accessory need not have understood the legal position or knew or suspected that the fiduciary was committing a breach of trust or fiduciary duty – it is sufficient they knew or suspected wrongdoing (Barlow Clowes International Ltd v Eurotrust International Ltd [2006] 1 WLR 1476 at [28]).

71. It is commonplace for claims to be brought against directors who act in breach of their ‘duty not to place themselves in a position where their interest and duty conflict, by dealing with the company in their own interest: Boardman v Phipps [1967] 2 AC 46 and Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134; and’ making ‘an unauthorised profit from property which is subject to the fiduciary relationship: Gwembe Valley Development Co Ltd v Koshy [2004] 1 BCLC 131” (Hotel Portfolio II UK Ltd & Anor v Ruhan & Anor [2022] EWHC 383 (Comm) at [220]). 

72. Nowadays, such claims are typically wrapped up in a claim for breach of s.175 of the Companies Act 2006. 

73. When unauthorised profits are made by a trustee (to which of course company directors occupy an analogous position) an institutional constructive trust arises. In short, it means that the trustee holds the legal title to the asset or constituting the profit as trustee for the beneficiary. The trustee is as a result of the constructive trust accountable to the beneficiary, (Lewin on Trusts (20th Ed) at 43-040).   

74. A remedy which can be awarded is an account of profits (Ultraframe v Fielding [2005] EWHC 1638 (Ch) at [1555]) which of course is a personal remedy, or a proprietary remedy (essentially the return of the profit or the asset constituting the profit).The latter will typically be advantageous in insolvency scenarios because the assets constituting the profit will not form part of the insolvency estate (Lewin on Trusts (20th Ed) at 45-042 and 45-043).

75. But what of the role of the dishonest assister? That is to say, what becomes of the party who assists the fiduciary in making the profit and receives a ‘reward’ for his services? It is settled under English law that the assister is liable only for profits which he has made personally, and not the profits made by the defaulting fiduciary (Ultraframe (UK) Ltd v Fielding [2005] EWHC 1638 (Ch); [2007] WTLR 835 at [1600]).

76. In the same vein, there is established the settled ‘no-set off’ rule which precludes a trustee from setting off gains caused by one breach of trust against losses incurred by another breach of trust, except for where the two breaches arise in the same transaction, (Stevens v Hotel Portfolio II UK Ltd (In Liquidation) [2025] UKSC 28).

77. So, what happens in a case where a fiduciary makes an unauthorised profit with the assistance of a third party, but who then also happens to assist the fiduciary with dissipating that very profit? Can the dishonest assister rely on the no-set off rule to defeat a claim for dissipation of the funds held on constructive trust? In other words, can the assister point to the profits as a gain to the company which should be set off against their subsequent dissipation such that there is no loss? 

78. This was one of many issues which arose in Stevens v Hotel Portfolio II UK Ltd (In Liquidation) [2025] UKSC 28. The salient facts are these.

78.1. Mr Ruhan was the director of a company called Hotel Portfolio II UK Ltd (“HPII”).

78.2. HPII sold three hotels to Cambulo Comercio e Serviyços Sociedade Unipessol LDA and its subsidiaries (“Cambulo”), which was ostensibly owned by Mr Stevens. In truth, Cambulo and Mr Stevens were nominees for Mr Ruhan.

78.3. Mr Ruhan concealed he was the true buyer from HPII. Cambulo sold the hotels at a very significant profit. Over £100 million of those profits were received by Mr Ruhan which he subsequently dissipated with the assistance of Mr Stevens, who received a reward in the sum of £1.5m. 


78.4. HPII were successful in their claim that Mr Ruhan breached his statutory and fiduciary duties by failing to disclose his interest in Cambulo and dissipating the profits which were held on constructive trust for HPII. Mr Stevens was held to have dishonestly assisted both of those breaches. Mr Stevens was ordered to pay equitable compensation as regards the dissipation in the sum of £102m. 


79. Mr Stevens appealed successfully to the Court of Appeal on the basis that HPII suffered no loss because it sold the hotels at market value and would not have made the on-sale profits itself. Equally, if the dissipation of the profit caused a loss, its earlier receipt was a gain brought about by Mr Ruhan’s first breach of duty and could be set off against the loss caused by dissipation. HPII appealed to the Supreme Court. 

80.  The judgment is dense, but in essence, Mr Stevens raised the following key arguments. 


81. First, it was argued that there was no remedy for the breach of a constructive trust, which in this case was the dissipation of the profit. A constructive trust was just a remedy for an earlier breach of trust, in this case, obtaining an unauthorised profit.  The argument proceeded by way of an analogy with the remedy of damages for loss. The failure to comply with an order for damages does not amount to a new cause of action for compensation for loss caused by the failure to pay. As the constructive trust, so the argument went, was an equitable remedy for an earlier breach, a breach of that constructive trust could not sound in a remedy. 


82. This was flatly rejected. A constructive trust was not merely a remedy but a free-standing real trust. The damages analogy was inapt; a constructive trust arises via equity’s automatic and immediate response to a set of facts, as opposed to damages which are a court provided remedy for loss. 


83. Second, it was argued that if a dishonest assistant is not liable in respect of a trustee’s profits, he cannot be liable, jointly with a trustee, to compensate the beneficiary for loss caused by the dissipation of those profits. 


84. This argument failed too. There were two distinct breaches consisting of the making of the profit and the dissipation of the profit. The latter simply concerned the dissipation of trust property to which there was no rule or principle which limited the dishonest assister’s liability to profits he actually received purely because the property which was dissipated in breach of constructive trust consisted of an unauthorised profit:

“38. The point may be tested by three examples, each based upon the fiduciary making the same unauthorised profit, and then his subsequent dissipation of it in breach of constructive trust. First, take the case in which A dishonestly assists in the making of the profit, but not in its dissipation. A can rely upon the Novoship principle. Then take the case in which B dishonestly assists only in the dissipation. B cannot invoke the Novoship principle, because it has nothing to do with aiding and abetting a dissipation of trust property. Lastly take this case, where C dishonestly assists in both the making of the profit and in its dissipation. There is no reason why the fact that the Novoship principle may insulate him from a liability to make good the trustee’s account arising from the making of the profit should also insulate him from liability for the loss caused by the dissipation. And it makes no sense, nor is it equitable, to allow the dishonest assistant in the position of C a defence which pleads dishonest involvement in an earlier breach as the only reason why he should not be liable for dishonest assistance in the dissipation of the trust property. The trial judge was of exactly the same view, at the end of para 287 of his judgment.”

85. Third, the assessment of loss for breach of trust is to carried out by considering the ‘but-for’ counterfactual: what would have been the beneficiary’s position but for the breach of trust. On that footing, it was argued that HPII suffered no loss. The unauthorised profit and its dissipation fell to be aggregated such that HPII was in the same position (i.e without the profit) as it would have been if Mr Ruhan had not acted in breach of his duties. 

86.  The court disagreed and considered that an aggregation of the two breaches would ‘render the intended real effect of the constructive trust illusory’. Instead, the relevant counterfactual was viewed more narrowly, and by reference to whether Mr Ruhan performed his duty under the constructive trust and preserved HPII’s beneficial interest in it. Indeed: 



“61. My second, perhaps more technical, reason is that if the application of the Target but-for test requires it to be assumed that there was no breach consisting of the making of the profit in the first place, then the counterfactual would not merely operate “but-for the breach” but also but for the constructive trust which creates the duty not to dissipate. If the trustee is assumed not to have made the profit, there can be no profit, but also no constructive trust of it. That seems to me to be a case of using a technique to assess a loss caused by a breach in a way that throws out the baby with the bath water. The but-for test is a familiar tool for use in assessing loss caused by a breach of contract. It requires the court to assume that, but for its breach, the contract was performed rather than broken. But it never, as far as I know, requires you to assume that there was no contract in the first place. On the contrary, as Lord Toulson explains in AIB v Redler, the terms of the contract or express trust (or, I would add, the constructive trust) which has been broken are a vital tool in answering the question where the claimant would be but for the breach.” 

87. The final argument was that the effect of equitable set-off meant that the gain (i.e the unauthorised profit) should be offset against the corresponding loss (i.e, the dissipation) with the net result that HPII would be awarded nothing. 

88. In rejecting this argument, the court accepted the no set-off principle could apply where the refusal of a set off would be inequitable. However, there would be no inequitable outcome if allowing the set-off would undermine the purpose of the constructive trust: 



“94. The starting point, as already explained, lies in the determination of equity to recognise unauthorised profits made by a fiduciary as belonging in equity to the beneficiary from the moment of their receipt. This is the purpose of the constructive trust, as already described and recently affirmed both in the bribery cases and in Rukhadze. Such profits belong to the beneficiary, and cannot be the basis for a set-off by the trustee or by any dishonest assistant in their dissipation. If set-off of the gain represented by the profit is allowed against the loss caused by its dissipation, then the purpose of the constructive trust will have been entirely defeated by the combination of the dissipation and the set-off, since the usual personal liability of the trustee and of any dishonest assistant for loss caused by the dissipation will be wiped out by the set-off. 


96. By contrast, if a set-off is refused, then those responsible for the dissipation of the dividend will be personally liable for the loss of the beneficiary’s proprietary interest in the trust property, and the purpose of the constructive trust of the profits will have been achieved, at least to the extent of the personal resources of those responsible for the dissipation, including Mr Stevens as dishonest assistant. This analysis provides a strong, even compelling, reason for not allowing the set-off or, which is the more precisely correct test, for permitting the no set-off principle to take its usual course because the outcome is not unjust or inequitable.” 



Practical Takeaways
89.  Whilst we will explore the practical consequences of this decision during the course of the seminar it is worth noting that: 

89.1.  the decision significantly expands the scope of an accessory’s liability in this context which may be particularly advantageous if the fiduciary is a man of straw. 

89.2.  The decision reflects a more intuitive approach towards the no-set off rule and has effectively closed the door on such arguments being made in the context of a breach of constructive trust, insofar as that breach concerns dissipation. Moreover, it does not look promising more generally; Hotel Portfolio indicates the court will take a purposive and real-world approach to the assessment of whether set-off should be permitted. 
Limitation
90. Dishonest assistance claims will generally be subject to a six-year limitation period from the date of the relevant breach. However, in some cases a claimant may be able to invoke s.32 of the Limitation Act 1980, which postpones the commencement of the six years in cases “based on the fraud of the defendant”, or where the defendant has “deliberately concealed” relevant facts from the claimant (Williams v Central Bank of Nigeria [2014] UKSC 10; [2014] AC 1189).

CONCLUSION
91. As the scope of fraudulent trading and dishonest assistance has increased, so too have their viability and overall utility. We will share our wider thoughts on this during the course of our talk at the seminar. 
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