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Case Study
Mind the Figures LLP (“MtF”) is a firm of accountants and restructuring professionals. The firm has been advising Brunel & Raj Ltd (“B&R”) in relation to B&R’s dispute with a tech company EasyTech plc (“EasyTech”). B&R has successfully obtained a judgment against EasyTech for £15 million. B&R believes that it may be one of EasyTech’s largest creditors, although its directors acknowledge that EasyTech may allege that it has a substantial counterclaim against B&R.

Jon & Ann are two IPs at MtF. B&R wants to know whether it can appoint Jon & Ann as administrators of EasyTech (there are reports that EasyTech has a subsidiary in Dubai and that it is planning to ‘hive-down’ its assets to its subsidiary in return for an interest free IOU). 

Separately MtF are also approached by the main shareholders of gaming company,  Massive Attack Ltd (“Massive”), who want to put Massive into MVL whilst ensuring fees are kept to a minimum. MtF offer to provide two more of their partners, Russell and Howard, to act as voluntary liquidators for a total fee of £5k, and prepare a letter of engagement (“LoE”) including a (i) a clause agreeing to make available suitably qualified staff to assist the liquidators and (ii)   clause which limits its liability, and that of persons associated with it, to £50k. 

Russell and Howard are duly appointed.  To keep costs low, junior employees of MtF, are asked to carry out much of the legwork to wind up the affairs of Massive, including reconciling the various bank accounts. One of them, Wallace, is working late and inadvertently gives Massive’s internet banking password to an opportunist telephone scammer. The scammer uses the password to fraudulently steal £100,000 from Massive’s accounts.  Matters go from bad to worse when the main shareholders accuse Russell and Howard of selling Massive’s proprietary software for its flagship game, “Painting with Banksy”, at an undervalue. By this time Howard has moved to another firm. 

Russell and Howard are replaced by new liquidators who are considering what action to take. 

A little later, Jon is approached by Bernhard, the sole director of Bear Country Limited. The company is in financial difficulties, having failed to qualify for a lucrative ‘top 4’ contract. Jon advises that a CVA is the best route. Bear Country’s major creditor is Ashton Gate Limited, whose CEO (and also a director) is Pat (Pat is Bernhard’s uncle, which Bernhard discloses to Jon). Another major creditor of the company is Northampton Pollocks Ltd who hold a quantified judgment debt (albeit subject to an appeal, which Bernhard says is nailed on). Jon plans to allow Ashton Gate Ltd to vote in full, but to admit Northampton Pollocks’ vote for £1 (marked as disputed). Jon comes to you to for confirmatory advice. 

Questions
1) Even though MtF has been advising B&R, is there any problem with B&R appointing IPs from MtF as administrators of EasyTech? 

2) Does it make a difference that EasyTech may have a claim against B&R?

3) If Jon & Ann are appointed, could other creditors seek their removal?

4) If a claim is brought against Russell and Howard in respect of the sale at an undervalue, can they rely on the limitation clause in the LoE?

5) If a claim is brought against MtF , can MtF rely on the limitation clause in the LoE?

6) Is there a claim against Russell and Howard in respect of the actions of Wallace? 

7) Is Ashton Gate Limited connected with Bear Country Limited, and if so, should Jon nonetheless allow Ashton Gate Limited to vote for the full amount?

8) Is it open to Jon to place a value of £1 on Northampton Pollocks’ claim (and mark it as disputed)?



