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PROBLEM QUESTION 1
1. [bookmark: para2]A McCoy obtains a loan of £1.5m (“the Loan”) from a company called Enable Limited (“Enable”), pursuant to a loan agreement dated 03 July 2022 (“the Loan Agreement”). The terms of the Loan Agreement provide for interest at 10% per year and default interest would thereafter apply at a rate of 2% per month (24% per year) with anything unpaid, compounded. By the Loan Agreement, the Loan was repayable on 03 July 2024.  The loan was regulated by the Consumer Credit Act 1974 (“CCA”).

2. A McCoy fails to make any repayments. Enable serve A McCoy with a statutory demand, and subsequently a bankruptcy petition. At the hearing of the Petition, A McCoy is successful in persuading the court that the Loan is disputed on substantial grounds in that the relationship between him and Enable arising out of the Loan Agreement is unfair for the purposes of s.140A-C of the CCA. The key point advanced by A McCoy is that the interest clauses are onerous and were not drawn to his attention.

3. [bookmark: para43]Counsel for Enable, however, contends that on a loan of this size, even if an order is made under s.140A-C of the CCA and bearing in mind that a claimant cannot receive a windfall from such an order, there will inevitably be a sum due in excess of the bankruptcy level. Counsel for A McCoy (Solly Atwell) contends that such a course is impermissible – it is not open to the bankruptcy court to effectively prejudge what the County Court might or might not do on the hearing of a claim alleging an unfair relationship. 

Question:
1. Who has the better of the argument?
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